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Duke Energy, et al. (Duke) brings this appeal of the
district court’s confirmation of an arbitration award in favor of
Appel | ee, Anmerican Central Eastern Texas, et al. (ACET). The
arbitration award at issue involved nonopolization cl ains

asserted by ACET agai nst Duke under 8 2 of the Sherman Act. The

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



arbitrator found that Duke had a nonopoly in gas processing in
Panol a County, Texas, and that Duke had violated 8§ 2 of the
Sherman Act by refusing to grant ACET a new gas processing
contract for additional gas volune with the purpose of preventing
ACET from conpeting with Duke. Duke appeals the district court’s
confirmati on of that award on the grounds that the arbitrator
mani festly disregarded the Iaw in nmaking the award, and that the
award is arbitrary and capricious, violates public policy, and is
beyond the scope of the arbitrator’s authority.
| . BACKGROUND

ACET and Duke are conpanies that participate in the natural
gas industry in Panola County, Texas. ACET is predomnately a
“gatherer” of natural gas liquids. Gatherers contract with
“producers”—those who extract the gas fromthe ground—to gather
the extracted gas and then either ship it to a delivery point or
ship it to a processing plant. ACET also offers “bundl ed”
gat heri ng and processing services, whereby producers may hire
ACET to gather their gas and al so have it processed for
them-essentially a one-stop shop. ACET is able to offer bundl ed
services to its custoners at a price that is still profitable
because ACET' s gathering technology is efficient and | ow cost.

Duke primarily operates as a gas “processor,” although it
al so perforns sone gathering services. 1In offering the bundled

services of gas gathering and processing, ACET subcontracted with



Duke to process the gas gathered from ACET' s custoners. The
dispute in this case arises from ACET' s dealings with Duke for
its processing services, and ACET's desire to increase its
custoner base and its resulting need to acquire nore processing
capacity in the Panola County narket.

When this suit was filed, Duke and its predecessor, Union
Paci fic Resources Goup (UPR), controlled 90-95% of the
processi ng market in Panola County.? ACET entered the gathering
mar ket in Panola County in 1994, and | ater considered opening its
own processing plant in Panola County. ACET contended, however,
that UPR had an internal business plan to create a nonopoly in
gas processing in the area, called the “Carthage Vision.”
According to ACET, UPR planned to stifle conpetition by
preventing construction of new processing plants. To achieve
this goal, UPR planned to enter staggered, long-termcontracts
Wi th producers, so that any woul d-be entrants into the processing
mar ket woul d be unable to nuster enough gas from producer-
custoners at any one tine to offset the capital expense of a new
processing plant. ACET contended that, because of the *Carthage
Vision,” it was unable to open its own plant in Panola County,
and was left with the sole option of entering one of the |ong-
termagreenents wwth UPR for processing. Thus, in 1997, ACET

contracted with UPR (the “1997 contract”) for processing

2Duke purchased UPR in 1999.
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servi ces.

In 1999, ACET brought suit under 88 1 and 2 of the Shernman
Act agai nst UPR and Duke® for nonopolizing the gas processing
mar ket in Panola County, and Koch Industries, Inc.* for
conspiring with UPRin UPR s quest for nonopoly power. Duke and
UPR noved to conpel arbitration on the §8 2 clains against them
leaving the 8 1 clains and 8 2 conspiracy claimin district
court. [In 2000, forner state judge Harlan Martin arbitrated the
parties’ dispute (“First Arbitration”) and found that UPR
wllfully acquired and mai nt ai ned nonopoly power and abused t hat
power to overcharge ACET under the terns of the “unconpetitive”
1997 gas processing contract. UPR eventually settled with ACET
and the First Arbitration award was vacat ed.

By 1999, ACET required additional processing capacity,
because it was fully utilizing all of the capacity allocated to
it under the 1997 contract. However, ACET again determ ned that
opening its own plant was not a viable option, because too nmany
producers were already tied up in staggered, long-termcontracts
with Duke. Therefore, ACET argued, it again had no choice but to
enter contract negotiations with Duke for additional processing

capacity.

Duke was added as a defendant after it purchased UPR in
1999.

A“ACET essentially contended that Koch agreed to stay out of
the gas processing market in exchange for UPR s promse to
provi de processing services to Koch on favorable terns.
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The ensui ng contract negoti ations between ACET and Duke
collapsed. Wth antitrust clains still in the district court,
ACET added a new nonopol i zation cl ai magai nst Duke for violating
§ 2 of the Sherman Act. ACET stated that Duke had asked for the
sane terns and prices for additional capacity as in the 1997
contract, which had been deened supraconpetitive in the First
Arbitration. 1In addition, ACET asserted that Duke intentionally
proposed terns that Duke knew were unrealistic or conpletely
unvi able terms to ACET. Thus, ACET clainmed that Duke was
refusing to deal with ACET in order to exclude ACET from
conpetition with Duke in the Panola County gas processing narket.

Upon Duke’s request, the district court referred the new § 2
nmonopol i zati on cl ai ns agai nst Duke back to arbitration (“Second
Arbitration”) before Harlan Martin, the arbitrator fromthe First
Arbitration. The arbitrator found in favor of ACET. |In the
Second Arbitration award, the arbitrator nade the foll ow ng
findi ngs, anong others: (1) that Duke possessed nonopoly power
in the gas processing market in Panola County; (2) that Duke had
not negotiated in good faith; (3) that Duke had refused to
contract with ACET in order to prevent ACET from conpeting with
Duke or to maintain a supraconpetitive price for processing
services in Panola County; (4) that ACET had suffered “antitrust
injury” in that it was denied the opportunity to process
addi tional volunmes of gas at conpetitive prices; and (4) that
others had | ost the opportunity to purchase processing or bundl ed
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services fromACET as a result. The arbitrator ordered, by
mandatory injunction, that Duke offer ACET a new processing
contract for additional capacity, which would contain the sane
ternms as the 1997 contract but incorporate the reduced price
terms of a simlar contract between Duke and Pennzoil (Pennzoi
contract).®

Duke noved for vacatur of the Second Arbitration award in
the district court. Duke asserted that the award was in manifest
disregard of the law, arbitrary and capricious, and viol ated
public policy. The district court denied Duke’s notion to
vacate, and confirned the arbitration award. Duke tinely
appeal ed the district court’s confirmati on of the Second
Arbitration award.
1. STANDARD OF REVI EW

In reviewing a district court’s confirmation of an
arbitration award, this Court reviews questions of |aw de novo
and findings of fact only for clear error. See First Options of
Chi cago v. Kaplan, 514 U S. 938, 947-48 (1995); WIllianms v. C gna
Fin. Advisors Inc., 197 F. 3d 752, 757 (5th Gr. 1999). \Were

parties have agreed to arbitrate their dispute, they may stil

SACET asserted that the Pennzoil contract contained terns
that were nore favorable to purchaser of processing capacity than
the terns Duke had offered to ACET. ACET argued that the
preferable ternms of the Pennzoil contract resulted froma
tenporary rise of conpetition, which occurred during a tinme when
Koch threatened to enter the Panola County market.
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seek judicial review of the arbitration award; however, the
“court will set that decision aside only in very unusual
circunstances.” See First Options, 514 U S. at 942. Cenerally,
an arbitration award need only have a foundation in reason or
fact. See Teanster, Chaffeurs, Warehousenen, Hel pers and Food
Processers, Local Union v. Stanley Structures, Inc., 735 F. 2d
903, 905 (5th Cr. 1984). Moreover, if the award is rationally
inferable fromthe facts before the arbitrator, it nust be
affirnmed. Valentine Sugars, Inc. v. Donau Corp., 981 F.2d 210,
214 (5th Gr. 1993).

There are a very |imted nunber of grounds upon which a
district court may vacate an arbitration award. One of those
grounds for vacatur, which is asserted by the appellant, is when
the arbitrator exceeded his powers in nmaking the award. 9 U S. C
8§ 10(a). \When exam ning whether an arbitrator exceeded his
powers, the review ng court nust resolve all doubts in favor of
arbitration. Executone Info. Systens, Inc. v. Davis, 26 F.3d
1314, 1320-1321 (5th Cr. 1994). |If the arbitrator’s findings
are reasonabl e and supportable by |aw or customin the field,
then the arbitrator did not exceed his authority. See Int’l
Uni on of Electrical, Radio & Machine Wrkers, AFL-CI O CLC v.
Ingram Mg. Co., 715 F.2d 886, 891-892 (5th Cir. 1983).

In addition, this Court has recogni zed certain common | aw

grounds warranting vacatur of an arbitration award. A district



court may vacate awards that are arbitrary and capricious, see
Wllianms, 197 F.3d at 758, or that are contrary to an explicit,
wel | - defined, and dom nant public policy, see Prestige Ford v.
Ford Deal er Conputer Servs., Inc., 324 F.3d 391, 396 (5th Gr.
2003); Exxon Corp. v. Baton Rouge Ol & Chem W rkers, 77 F.3d
850, 853 (5th Cir. 1996).

An arbitration award nmay al so be vacated if the district
court finds that the arbitrator manifestly disregarded the | aw.
In Prestige Ford v. Ford Deal er Conputer Servs., Inc., 324 F.3d
391, 395 (5th CGr. 2003), this Court adopted the Second Crcuit’s
interpretation of “manifest disregard’:

it clearly neans nore than error or

m sunderstanding with respect to the law. The error

must have been obvi ous and capabl e of being readily and

instantly perceived by the average person qualified to

serve as an arbitrator. Moreover, the term “disregard”
inplies that the arbitrator appreciates the existence

of a clearly governing principle but decides to ignore

or pay no attention to it. Id. at 396. (Enphasis

added) .

As indicated, the “manifest disregard of the |aw standard is
extrenely narrow and has |[imted applicability. Prestige Ford,
324 F.3d at 395-396. However, where federal statutory rights are
i nvol ved, the manifest disregard review nust be sufficient to
ensure that the arbitrator conplied with the statutory

requi renents at issue. WIllianms, 197 F.3d at 761. This Court

set out a two-part test for applying this standard in Wllians v.

Cigna. 1d. The reviewng court nmust determ ne (1) whether it

8



was mani fest that the arbitrator acted contrary to applicable
law, and (2) if so, whether upholding the award would result in
significant injustice. 1d. at 762. In other words, even if this

Court finds manifest disregard of the law by the arbitrator, the

award nust still be upheld unless doing so would produce
significant injustice. 1d.
I11. ANALYSI S

On appeal, Duke asserts that the district court erred in
confirmng the arbitration award. [In support of its argunent,
Duke clains that the follow ng findings and concl usi ons of the
arbitrator manifestly disregarded the | aw under the test set
forth in WIllianms, and were arbitrary and capricious: (1) that
ACET suffered antitrust injury, and therefore possessed standing
to sue under the Sherman Act; (2) that Duke possessed “nonopoly
power” in the alleged market; and, (3) that Duke engaged in
excl usi onary conduct necessary to create liability for
monopol i zation. Duke further contends that the arbitrator
exceeded his authority by mandating a contract between the
parties in the award, that the contractual award viol ates
antitrust principles, and that the award grants greater relief to
ACET t han requested.

A The Arbitrator’s Finding That ACET Suffered “Antitrust

I njury”

Duke contends that the district court’s confirmation of the



arbitration award was erroneous because the arbitrator’s finding
that ACET suffered antitrust injury was in nmanifest disregard of
the law, and was arbitrary and capricious. Specifically, the
arbitrator found that “Duke and [ ACET] conpete in selling gas-
gathering services and in selling gas-processing services in
Panol a County, Texas,” and that

[ ACET] and ot hers have suffered and continue to suffer

antitrust injury in that [ACET] has been denied the

opportunity to process additional volunes of gas at a

conpetitive price; [ACET] has |ost the opportunity for

addi tional sales of gas processing and gas gathering;

ot hers have | ost the opportunity to purchase from

[ ACET], as a reseller and bundl er of gas processing and

gas gathering at a conpetitive price

(enphasi s added).

In suits brought under 88 1 or 2 of the Sherman Act, this
Court has held that standing to sue exists only if a plaintiff
shows: (1) injury-in-fact, which is an injury to the plaintiff
proxi mately caused by the defendant’s conduct; (2) antitrust
injury; and (3) proper plaintiff status, neaning that other
parties are not better situated to bring suit. See Doctor's
Hosp. of Jefferson, Inc., v. Southeast Med. Alliance, Inc., 123
F.3d 301, 305 (5th Gr. 1997) (enphasis added). |In Brunsw ck
Corp. v. Pueblo Bow -O Mat, Inc., the Suprene Court described
"antitrust injury" as an "injury of the type the antitrust |aws
were intended to prevent and that flows fromthat which nmakes the
defendants' acts unlawful. . . . It should, in short, be the

type of loss that the clained violations . . . would be likely to
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cause." See 429 U. S. 477, 489 (1977).

Duke chal | enges only the second conponent of standing
recited in Doctor’s Hospital—antitrust injury to the plaintiff.
Duke argues that the arbitrator’s finding was incorrect because
Duke does not conpete with ACET. Duke posits that ACET is a nere
“reseller” of Duke's processing services, or a “mddl eman,”
rather than a “conpetitor,” and could therefore not suffer injury
of the type contenplated by the antitrust |aws.

In support of its argunent that ACET and Duke do not
conpete, Duke relies heavily on this Court’s decision in Al neda
Mal | for the proposition that ACET can not conpete wth Duke
because it is “a nmere reseller” of Duke' s services. Al neda Mll,
Inc. v. Houston Lighting & Power Co., Westwood Mall, Inc. v.
Houston Lighting & Power Co., 615 F.2d 343 (5th Cr. 1980). 1In
Al meda Mall, several shopping malls sued their utility conpany
under the Sherman Act for refusing to allowthe malls to instal
a single electricity neter and then resell the electricity to its
tenants. The malls clainmed that the utility was denying them
their rights to conpete in the market by refusing to sell them
electricity for resale. 1d. at 348. This Court found that the
mal I's | acked the antitrust injury necessary to sue under the
Sherman Act. W noted that “the Malls generate no electricity.
They transmt none.” |Id. at 353. Further, “the activity sought

by the appellants is nore akin to nere ‘substitution’ than to
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conpetition. . . . [Alppellants will nerely be pluggi ng
thenselves into the flow of electricity and reaping profits as a
non-conpetitive mddleman.” 1d. at 353-354.

Duke al so contends that, if not a reseller, ACET is simlar
to a distributor of Duke s processing services, and distributors
do not conpete with suppliers. Duke asserts that “[w] hen a
manuf acturer elects to market its goods through distributors, the
|atter are not, in an econom c sense, conpetitors of the
producer, even though the producer also nmarkets sonme of its goods
itself.” Red Di anond Supply, Inc. v. Liquid Carbonic Corp., 637
F.2d 1001, 1005 (5th Gr. 1981).

Not wi t hst andi ng these argunents, it is not manifest to this
Court that the arbitrator disregarded the applicable law in
finding that ACET suffered antitrust injury. The Sherman Act
all ows “any person who shall be injured in his business or
property by reason of anything forbidden in the antitrust |aws”
to bring suit. 15 U S. C 8§ 15(a). Conpetitor status is not
requi site to establish standing. See Al neda Mall, 615 F. 2d at
354 (the antitrust |aws were intended to protect conpetition, not
necessarily conpetitors) (enphasis added). Relief for antitrust
clains is not confined “to consuners, or to purchasers, or to
conpetitors, or to sellers . . . The Act is conprehensive inits

ternms and coverage, protecting all who are nmade victins of the

forbi dden practices.” Blue Shield of Virginia v. MCready, 457
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U S. 465, 472 (1982).

Furthernore, the facts in Al neda Mall are distinguishable
fromthose in the instant case. In Alneda Mall, the malls
proposed contract offered no real advantage to the consuner-the
mal | s added nothing to the market and woul d not be able to offer
consuners a better price for the electricity. See 615 F.2d at
353. While ACET does not process gas itself, just as the nmalls
did not produce electricity, the bundl ed package of services
of fered by ACET adds to the market a different product than that
of fered by Duke. Moreover, consuners may benefit from purchasing
processing in a package with their gathering services, and ACET
is able to offer both services on terns that are profitable to
ACET as well as econom cally valuable to the consuner.

A review of the arbitration record, including the pleadings
and exhibits submtted to the arbitrator, transcripts, and the
arbitrator’s award and findings, indicates that the arbitrator
was fully apprised of both parties’ argunents, the applicable
|l aw, and that he devel oped an extensive famliarity with the
case. The Court concludes that the arbitrator’s finding that
ACET conpetes with Duke in the processing market and that ACET
suffered antitrust injury is not obviously erroneous, arbitrary,
or capricious; nor is it evident to this Court that the

arbitrator purposely ignored the applicable |aw in nmaking the
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award.® Accordingly, the district court correctly confirnmed the
arbitration award on this issue.
B. The Arbitrator’s Finding That Duke Possesses Monopoly Power

i n Panol a County

Duke al so contends that the arbitrator manifestly
disregarded the law in finding that Duke possesses nonopoly power
in the gas processing market in Panola County, and that this
finding is arbitrary and capricious. Duke asserts that the
arbitrator fundanentally m sunderstood “nonopoly power” and the
appropriate market for determ ning the existence of such power.
The record shows, however, that arbitrator in this case was
particularly famliar with the applicable antitrust |aw, the
parties, and the historical, procedural, and factual context of
the matters in dispute, because he also served as the arbitrator
inthe First Arbitration involving antitrust clains by ACET
agai nst Duke. Furthernore, it was Duke that requested that the
instant dispute be referred to arbitration, even after Duke had
been found to be a nonopolist in Panola County in a previous

arbitration before this very arbitrator. Thus, the Court finds

6See Prestige Ford, 324 F.3d at 396. W do not address the
second step of the manifest disregard anal ysis, nanely whet her

the award will result in significant injustice, because that step
is undertaken only when it is first manifest that the arbitrator
acted contrary to the applicable law. W |likewse wll not

proceed to the “significant injustice” analysis in the foll ow ng
discussion if it is not warranted by an initial finding of
mani f est disregard of the |law by the arbitrator.
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unconvi nci ng Duke’ s argunent that the arbitrator m sunderstood
t he nmeani ng of nonopoly power.

Moreover, the record indicates that Duke controls
approxi mately 90-95% of all gas processing in Panola County.
Wil e high market share, in the absence of significant entry

barriers, can “overestimate a firms market power,” see Col orado

Interstate Gas Co. v. Natural Gas Pipeline Co. of Am, 885 F. 2d
683, 695-696 (10th Cr. 1989), the Suprene Court has held that it
is frequently indicative of nonopoly power, see United States v.
Ginnell Corp., 384 US. 563, 571 (1966) (“[t] he existence of
such [nonopoly] power ordinarily may be inferred formthe

predom nant share of the market”). Duke contends there are no
barriers to entry into the Panola County market, and that Duke’'s
mar ket power did not prevent ACET fromopening its own plant in
Panol a County. However, ACET presented extensive evidence to the
arbitrator in support of its argunents that: the real barrier to
entry into the Panola County market was |ack of sufficient gas
volunme to offset the capital expense of a new plant, which ACET
argued was a result of Duke’s continuation of UPR s “Carthage

Vi sion” contracts; and, that Duke’ s contract negotiations with
ACET il lustrated Duke’s power to “control prices or exclude
conpetition.” See United States v. E.I. duPont de Nenours & Co.,

351 U. S 377, 391 (1956) (defining “nonopoly power” as “the power
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to control prices or exclude conpetition”).’

The Court concludes that it is not manifest that the
arbitrator disregarded the law in finding that Duke retained
monopol y power in Panola County, and that this finding was not
irrational, arbitrary, or capricious. Accordingly, the district
court did not err inits confirmation of the arbitration award on
thi s basis.

C. Arbitrator’s Finding That Duke Engaged in “Excl usionary

Conduct”

A finding of nonopolization requires proof of exclusionary,
anticonpetitive conduct. Duke argues that the arbitrator’s
finding of fact that Duke engaged in exclusionary conduct was in
mani f est disregard of antitrust |law. Duke contends that it did
not refuse to deal with ACET, that any purported refusal to deal
was based on a | awful business purpose, and that ACET' s true
conpl ai nt was that Duke sinply demanded too high a price.

A refusal to deal does not, in itself, constitute an

antitrust violation, see United States v. Colgate & Co., 250 U. S.

"Duke suggests that ACET failed to prove that Duke possessed
monopoly power in the rel evant market, because ACET did not
submt evidence on this issue and relied conpletely, as did the
arbitrator, on the finding in the First Arbitration that Duke
hel d nonopoly power. Further, Duke correctly asserts that it
retained the right to any preclusive effect the prior arbitration
award m ght have afforded. However, the Court observes that the
district court, inits order referring the instant clains to
arbitration, specifically permtted the arbitrator to consider
the record of the First Arbitration and the trial record.
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300, 307 (1919). In Aspen Skiing Co. v. Aspen Highlands Skiing
Corp., the Suprene Court held that even nonopolists are free to
choose with whom they do busi ness, but that businesses nay not
refuse to deal with the purpose of creating or maintaining a
monopoly. 472 U. S. 585, 602 (1985); Aladdin Q1 Co. v. Texaco,
Inc., 603 F.2d 1107, 1115 (5th Gr. 1979).

In the recent case of Verizon Communications, Inc. v. Law
Ofices of Curtis V. Trinko, L.L.P., No. 02-682, 2004 W. 51011
at *7 (Jan. 13, 2004), the Suprene Court warned that courts nust
be careful in determning that a business’s refusal to deal is
based on anticonpetitive notives versus a valid business
strategy. In Verizon, the Court determ ned that Verizon's
refusal to offer certain comunications services was not
anticonpetitive. However, in comng to this conclusion, the
Court observed that Verizon’s chall enged conduct did little to
support a suspicion of anticonpetitiveness. For exanple, unlike
the defendant in Aspen Skiing, 472 U S. 585 (1985), Verizon had
no prior course of dealing with its rival that it unilaterally
termnated. Verizon, No. 02-682, 2004 W. 51011, at *7. Further,
the Court enphasized that the presence of a regulatory structure,
whi ch nonitors and enforces fair dealing in the industry, was of
particular inportance in determning that there was no
anticonpetitive harmto Verizon’s rival. 1d., at *8. The Court

stated that when there is not a built-in regulatory schene that
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performs an antitrust function, the benefits of enforcing the
antitrust laws are worth its di sadvantages. |d.

In the present case, the arbitrator found that Duke had
engaged in exclusionary conduct, stating that Duke had refused to
“negotiate fairly and in good faith” with ACET “in order to
prevent [ACET] from conpeting with Duke . . . and in order to
mai ntain a supra conpetitive price for gas processing in Panol a
County,” and that this refusal to deal represented a “wllfu
mai nt enance of Duke’s nonopoly power in the relevant market and a

violation of the Sherman Antitrust Act,” w thout any “I awf ul

busi ness justification.” See Taylor Publ’g Co. v. Jostens, Inc.,
216 F.3d 465, 475 (5th Gr. 2000) (the conduct of a business nust
have a “rational business purpose other than its adverse effects
on conpetitors,” or it will be deenmed exclusionary). The record
shows that ACET presented considerable evidence to the arbitrator
that Duke refused to deal with ACET for anticonpetitive reasons.
Anmong this evidence was testinony that Duke was concerned that
ACET s increased presence in the Panola County market woul d

i nject added conpetition into the market. In addition, ACET
subm tted evidence to the arbitrator that Duke intentionally

excl uded ACET fromthe market, not only by demanding a high price
for additional capacity, but also by proposing an array of

contract terns that Duke knew were conpletely unviable to ACET.

Courts admttedly nmust be cautious in finding exception to
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the right to refuse to deal. See Verizon, No. 02-682, 2004 W
51011, at *6. However, the Court notes that Duke refused to deal
in the context of a prior course of dealing with ACET. Further,
there was no regulatory regine in this case to ensure Duke’s
actions were conpetitive. See id., at *8. Having willingly
submtted its case to arbitration, Duke left it to the arbitrator
to determ ne whether the protection of the antitrust | aws was
warranted in this case. The arbitrator made the initial factual
findings that Duke was a nonopoly, that it refused to deal with
ACET by acting in bad faith and offering contract terns that were
anticonpetitive, and that Duke had no valid business
justification for refusing to deal with ACET. Finally, based on
t he si zabl e anount of evidence proffered by ACET, the arbitrator
found that Duke’ s exclusionary conduct was illegal under the

Sher man Act.

This Court observes that the arbitrator, in comng to its
finding, was well-versed in the |egal elenents that constituted
excl usi onary, anticonpetitive conduct, as well as the facts of
the case. The Court concludes that a reasonable arbitrator could
have found that Duke’ s conduct was anticonpetitive and in
furtherance of its nonopoly power under the exception noted in
Aspen Skiing. Accordingly, this Court determ nes that the
arbitrator’s factual finding of exclusionary conduct was not

clearly erroneous, nor was it in manifest disregard of the | aw
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The district court was correct in its confirmation of the
arbitration award with regard to this finding.
D. The Arbitrator’s Award of a Contractual Renedy
1. Public Policy

Duke further clains that the district court erred in
confirmng the arbitration award, because the renedy fashi oned by
the arbitrator violates public policy. The award ordered Duke,
by mandatory injunction, to offer ACET a new processi ng contract
for additional capacity under the sanme terns as the 1997 contract
bet ween ACET and UPR, but which incorporated the nore conpetitive
prices of the Pennzoil contract cited by ACET in the arbitration
proceedi ngs. Duke contends that this contract erects market-
entry barriers “through arbitrator-created price controls,
effectively thwarting the introduction of conpetition into the
market.” In making this argunent, Duke principally relies on a
| egal treatise, which discusses an injunction that required a gas
pi pel i ne nonopoly to grant capacity to a plaintiff at judicially-
determ ned pri ces:

Such a solution is nothing less than price regul ation

of the kind undertaken by regul atory agenci es—sonet hi ng

for which both the federal courts and the antitrust

litigation process are extrenely ill-suited and which

is, in any event, inconsistent with the antitrust’s

fundanental “market” orientation to problens of |ack of

conpetition. The second problem. . . is that the

order either renoves or reduces the plaintiff’s

incentive to develop its own i ndependent capacity for

transporting gas to the nmarket.

3A AREEDA & HOVENKAMP, ANTI TRUST LAW (2d ed. 2002).
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As we have previously noted, this Court does not find error
in the findings of the arbitrator that Duke possessed nonopoly
power, that Duke’s contract negotiations with ACET were in bad
faith and with the intent “to prevent [ACET] from conpeting with
Duke . . . and in order to maintain a supra conpetitive price for
gas processing in Panola County.” Thus, the arbitrator found
that ACET was unable “to develop its own independent capacity for
transporting gas into the market” due to Duke’ s exclusionary
conduct, see id., and that Duke’s contract terns and negoti ati ons
were actually harm ng or decreasing conpetition in Panola County.
Rat her than thwarting the introduction of conpetition into the
mar ket, as asserted by Duke, the contract set out in the award
was created to “restore conpetition in the market.” See Pac.
Coast Agric. Export Assoc. v. Sunkist Gowers, Inc., 526 F.2d
1196, 1208 (9th G r. 1975) (injunction, which prevented a
producer fromrefusing to sell to qualified exporters, and
directing that price be determ ned by court-devised fornula, was
well within the court’s broad renedi al discretion). Further,
“[i]njunctive renmedi es under 8 16 of the C ayton Act nmay be as
broad as necessary to ensure that the ‘threatened | oss or damage’
does not materialize or that prior violations do not recur.”

Wbol en v. Surtran Taxicabs, Inc., 801 F.2d 159, 167 (5th Cr
1986) .

The Court al so notes that Dukes’s bl anket assertion that,

21



“assum ng nonopolization of a relevant market, any arbitrator-

i nposed renedy would inpact the future of that market for al
consuners,” is contradicted by Duke’'s specific request of a
contractual renedy (enphasis added). In the pleadings submtted
to the arbitrator, Duke explicitly requests that, should the

arbitrator grant injunctive relief, that he structure a “new
processi ng contract that contains appropriate and reasonabl e
ternms that will renmedy the alleged antitrust injury.” Duke
proposed that the arbitrator appoint a consultant know edgeabl e
in the gas market to assist himin determ ning reasonabl e
contract terns. The arbitrator, however, ultinmately decided the
appoi ntment of a consultant would result in undue delay and “add
nothing to the resolution of the issue.” As this arbitrator
possessed an intense famliarity with the parties, facts, and
particul ar market at issue, his decision to devise the award

W t hout the assistance of a consultant was proper.

Consequently, the Court concludes that the arbitrator heeded
the principles of antitrust law in fashioning the contractual
award, and that the award does not violate public policy. The
district court did not err in confirmng the award on these
grounds.

2. Arbitrator’s Authority

Finally, Duke clains that the district court should have

vacated the award because the arbitrator exceeded his authority
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by granting ACET nore relief than it requested. Duke asserts
that throughout this dispute, ACET asked for a contract that
woul d be exactly |like the one UPR granted to Pennzoil. However,
the arbitrator ordered a contract containing the | ower price of
the Pennzoil contract, but having the sane terns as the UPR- ACET
1997 contract. Duke argues that the conbination of the ACET
contract terns with the Pennzoil contract prices nmade for a
contract that is actually nore favorable to ACET than the
Pennzoi | -type contract requested by ACET.

An arbitrator does not exceed his authority as long as his
findings are reasonable and supportable by Iaw or customin the
field. See Int’l Union of Elec., Radio & Machi ne Wrkers, AFL-
COCCvVv. IngramMg. Co., 715 F.2d 886, 891-892 (5th Cr
1983); see also 9 U S.C. 8§ 10(a). Wth regard to relief in
antitrust cases, this Court recognizes that injunctive relief may
be as broad as necessary to correct or prevent antitrust
viol ations. See Wolen, 801 F.2d at 167.

At the close of arbitration, neither Duke nor ACET got
everything they petitioned for. ACET did not obtain a |long-term
contract as it requested and which is customary in the gas
i ndustry. Duke requested a contractual renmedy, and even
suggested that an inforned party set out contract terns. The
mere fact that the arbitrator did not accept the particular

contract terns proposed by Duke, and that ACET, as the victim of
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nmonopol i st conduct, benefitted fromthe contract set out in the
award, does not signify that the contract terns were unreasonabl e
or that arbitrator overstepped his authority.® Conversely, the
Court finds that the arbitrator nerely tailored the contractua
award to rectify anticonpetitive conduct by Duke in the Panol a
County market. Accordingly, the Court concludes that the
district court properly confirnmed the arbitration award with
regard to the injunctive relief granted by the arbitrator.
V. CONCLUSI ON

Based on the foregoing analysis, the Court concludes that
the district court did not err in confirmng the arbitration
award. The arbitrator was m ndful of and adhered to the
applicable law, and did not exceed his authority. The
arbitrator’s findings at issue on appeal were neither arbitrary
or capricious, nor violated public policy. As a result, this
Court AFFIRMS the district court’s confirmation of the
arbitration award.

AFFI RVED.

8But see Totem Marine Tug & Barge, Inc. v. North Am Tow ng,
Inc., 607 F.2d 649, 652 (5th Cr. 1979) (award of arbitration
panel of an unrequested anount of damages that was three tines
| arger than any item cl ai ned was i nproper).
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