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Uises Al berto De Anda-Duenez (“de Anda”) appeals his
guilty-plea conviction and sentence for attenpting to re-enter
the United States after having been deported and after having
been convicted of an “aggravated felony,” in violation of
8 US.C 8 1326(a) and (b). De Anda was sentenced to 77
months in prison, at the bottom of the Sentencing Cuidelines
i nprisonnment range determned in his Presentence Report (“PSR’),

and to three years of supervised rel ease.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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For the first time on appeal, de Anda contends that he is
entitled to automatic reversal because the district court denied
himhis right of allocution at sentencing, as required by FED.

R CGRM P. 32(¢c)(3)(C).2 Until recently, we had “consistently
held that we nust automatically reverse a district court which
fails to give the defendant an opportunity for allocution as

required by Rule 32.” See United States v. Reyna, 358 F.3d 344,

348 (5th Gr. 2004) (citations omtted). Based on the Suprene

Court’s decision in United States v. Vonn, 535 U S. 55 (2002),

however, the en banc court in Reyna abrogated our |ong-standing
automatic-reversal rule and applied a plain-error standard of
review to denial-of-allocution clains raised for the first tine
on appeal. See id. at 350-53.

Under the three-step plain-error standard set forth in

United States v. dano, 507 U S. 725 (1993), we first address

whet her the district court clearly or obviously erred with
respect to the right of allocution. See Reyna, 358 F.3d at 350;
see AQano, 507 U.S. at 734. |In the instant case, the district
court clearly erred because it never “address[ed] [de Anda]
personally [or] determ ne[d] whether [he] w she[d] to nmake a
statenent and to present any information in mtigation of

sentence.” See Rule 32(c)(3)(C; Reyna, 358 F.3d at 350. Under

2 Effective Decenber 1, 2002, this rule was redrafted as
FED. R CRM P. 32(i)(4)(A(ii) in substantially simlar form
Because the instant of fense and resentenci ng hearing occurred
prior to the effective date of the recodified section, Rule
32(c)(3)(C) is applicable to the instant case.
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the d ano standard s second prong, de Anda can show that his
“substantial rights” were affected, because we presune that he
was prejudiced by the denial of the allocution right as he was
sentenced to the nmaxi num possi bl e term of supervised rel ease.
See Reyna, 358 F.3d at 350-52.

We exercise our discretion not to correct the district
court’s error, however, because the error does not “seriously
affect[] the fairness, integrity or public reputation of judicial
proceedi ngs.” See Reyna, 358 F.3d at 353. The denial of the
right to allocution “is not a fundanental defect that inherently
results in a conplete mscarriage of justice nor an om ssion
i nconsistent with the rudi nentary demands of fair procedure.”

Id. at 352 (quoting HIIl v. United States, 368 U S. 424 (1962)).

Here, in responding to de Anda’s | awyer, the district court
indicated that it was only interested in de Anda’s record and de
Anda had conceded that his record was accurately reported in the
presentence report prepared in his case. Moreover, de Anda was
sentenced to the mninumtermof inprisonnment in the applicable
range under the Quidelines. Under such circunstances, when there
is no objective basis that would nove a trial court to grant a

| ower sentence, the integrity, fairness and public reputation of
the judicial proceedings are not affected. See Reyna 358 F.3d at
356 (Jones J., concurring. “[Dlefendants wll have to show sone
obj ective basis that would have noved the trial court to grant a

| ower sentence; otherwise, it can hardly be said that a
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m scarriage of justice has occurred.”). W thus reject de Anda’s
chall enge to the denial of the opportunity for allocution.

For the first time on appeal, de Anda al so mai ntains that
the “aggravated felony” sentencing schenme of 8 U S.C. § 1326(Db)

is unconstitutional in light of Apprendi v. New Jersey, 530 U S

466, 490 (2000). As de Anda concedes, his argunent is foreclosed

by circuit precedent. See, e.9., United States v. Dabeit,

231 F.3d 979, 984 (5th Cr. 2000), overruled on other grounds by
Reyna, 358 F.3d 344. He raises the issue only to preserve it for
possi bl e further review

The judgnent of the district court is AFFI RVED



