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KENNETH W LI TTLETON,

Pl ai ntiff-Appellant,
ver sus
STACY LEE PASSMORE, Correctional O ficer, Mchael Unit;
BILLY W ARNOLD, Correctional Oficer, Mchael Unit;
VICKIE D. ALANI Z, Correctional Oficer, Mchael Unit;
CENE R MARTIN, Captain, Mchael Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-CV-600

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Kenneth W Littleton, Texas prisoner #609762, appeals the
magi strate judge’'s dismssal of his 42 U S.C § 1983 civil rights
conpl ai nt against prison Oficers Stacy Lee Passnore, Billy W
Arnold, Vickie D. Alaniz, and Captain Gene R Martin.

The magi strate judge dismssed Littleton’s cl ai ns agai nst

Captain Martin as frivolous followng a Spears v. MCotter, 766

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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F.2d 179 (5th G r. 1985) hearing. Littleton has abandoned his
clains against Captain Martin by failing to argue themin his

brief. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr.

1993). Therefore, the nmagistrate judge’' s judgnment dism ssing
Littleton’s clainms against Captain Martin is AFFI RVED

Littleton contends that the magi strate judge erred in
conducting a bench trial and entering a final judgnent in this
case because he and the remaining defendants requested a jury
trial. In essence, Littleton contends that he was deprived of
his right to a jury trial.

Al t hough Littleton did not serve and file a witten jury
demand as required by FED. R Cv. P. 38(b), he was entitled to
rely on the defendants’ tinely and valid jury demands. See

Sout hl and Reship, Inc. v. Flegel, 534 F.2d 639, 643 (5th Gr.

1976). Further, Littleton was not represented by counsel, and
his nere participation in the bench trial w thout objection did
not constitute an unquestionable know ng and vol untary wai ver of

his fundanental right to a jury trial. See Jennings v.

McCorm ck, 154 F.3d 542, 545-46 (5th Gr. 1998). Therefore, the
magi strate judge erred when he di sregarded or overl ooked the jury
demands and conducted a bench trial. See id. The error was not
harm ess because the magi strate judge wei ghed the credibility of
W tnesses to reach his decision and, thus, Littleton's clains
coul d have survived a notion for directed verdict. See id. at

546. Accordingly, the magistrate judge’ s judgnent dism ssing
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Littleton’s clainms against Oficers Passnore, Arnold, and Al aniz
i s VACATED and the case REMANDED to the district court for
further proceedings consistent wth this opinion.

Littleton’s notions for the appointnent of appell ate counsel
and an audi o specialist are DENI ED.

AFFI RVED | N PART; VACATED AND REMANDED I N PART; MOTI ONS
DENI ED.



