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Appeals fromthe United States District Court
for the Eastern District of Texas
(01- MC- 20)

Bef ore JONES, DUHE, and CLEMENT, Circuit Judges.
PER CURI AM !

After sonme difficulty, we discern the following from the
briefing and the record. Appellant Robert Robinson (“Robinson”)
and his wife, Becky Robinson, who now uses the nane Becky Bryant
(“Bryant”), divorced in 1999. Bryant, a legal assistant, was
represented in the divorce by her enployer, Walker Wathers
(“Weathers”). Under the divorce agreenent, the couple had joint
custody of their one child, a son. The relationship between
Robi nson and Bryant becane acrinonious when Robinson cane to
believe that Bryant was having an affair wth Wathers. At one
point, Bryant secretly recorded a telephone conversation wth
Robi nson i n whi ch Robi nson all egedly bl acknail ed her.

Bryant petitioned the state court asking to be appointed the
sol e managi ng conservator of her and Robinson’s son. Bryant asked
also for a restraining order against Robinson and damages for

slander and libel. At a hearing scheduled for consideration of a

! Pursuant to 5th Circuit Rule 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Crcuit
Rul e 47.5. 4.



tenporary restraining order, Bryant offered the tape recording as
evi dence of Robinson’s alleged blackmail. The judge overrul ed
Robi nson’ s obj ections that the tape had been altered. At a second
hearing, also scheduled for <consideration of a tenporary
restraining order, the judge decided to issue a permanent
i njunction agai nst Robi nson. Robi nson appeal ed and eventual | y won
di ssolution of the restraining order.

I nterspersed with these events were conpl aints by Robinson to
the Disciplinary Counsel of the Texas Bar Association regarding
various incidents of alleged msconduct by Wathers and other
at t or neys. None of the conplaints resulted in a finding by the
Disciplinary Counsel that msconduct had occurred or that
di sci pli ne was appropri ate.

Before the state <court appeal was resolved, Robinson
petitioned the federal district court under Federal Rule of G vil
Procedure 27(a) for an order to perpetuate testinony. Robi nson
sought to preserve (1) the original tape of the conversation
recorded by Bryant, (2) records and videotapes of state bar
proceedi ngs dealing with his conplaints, and (3) recordings of the
restraining order hearings. Robinson alleged that he intended to
sue for malicious prosecution and civil rights conspiracy but was
unable to file suit until the state appeal termnated in his favor.
The district court determined that Rule 27 relief was not
appropriate and denied the petition.

W will discuss the two cases consolidated for this appea
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separately.
l.

In the first case we are asked to reviewthe district court’s
deni al of the Rule 27 petition.? Rule 27 provides for perpetuation
of testinony when a petitioner “expects to be a party to an action
cogni zable in a court of the United States but is presently unable

tobringit....” Fed. R Cv. P. 27(a); Dresser Industries, Inc. v.

United States, 596 F.2d 1231, 1238 (5th Cir. 1979).2 The ruling on

a notion to perpetuate is an appealable final order. 28 US.C 8§

1291; Shore v. Acands, 644 F.2d 386, 388 (1981). W review for

abuse of discretion. 1d. “Rule 27 properly applies only in that
special category of cases where it 1is necessary to prevent

testinony from being lost,” Ash v. Cort, 512 F.2d 909, 911 (3d

Cr. 1975), and where the “court is satisfied that perpetuation of
the testinony may prevent a failure or delay of justice....” Fed.

R Cv. P. 27(a)(3).

2 Though Robi nson provided notice of appeal only with respect
to the denial of his Rule 27 petition, his brief presents argunents
on ot her issues. Wen an appellant "' chooses to designate specific
determnations in his notice of appeal--rather than sinply
appealing fromthe entire judgnent--only the specified issues may
be raised on appeal." Pope v. MI Tel ecomunications Corp., 937
F.2d 258, 266 (5th G r. 1991)(citations omtted). Qur reviewis
confined to the i ssue noticed on appeal +he district court’s deni al
of Robinson’s Rule 27(a) petition.

3 The Rule 27 petition applies also to the inspection of
docunents and things. Fed R Gv. P. 27(a)(3); See also
Application of Deiulemar Conpagnia D Navigazione S.p.A. v. MV
Allegra, 198 F.3d 473, 478 (4th Cr. 1999); Mrtin v. Reynolds
Metals Corp., 297 F.2d 49, 56 (9th Cr. 1961).
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The cited i npedi nent to Robinson’s filing suit in the federal
district court was the pendency of his state court appeal. That
appeal was termnated in Robinson’s favor on February 28, 2002,
seventeen days after entry of the district court’s denial of his
Rul e 27 petition. Thereafter, nothing prevented Robinson from
filing his federal suit and using discovery in that proceeding to
obtain the evidence he seeks. The ruling on a petition to
perpetuate testinony is one of “tenporary application. The
petitioner is free to seek discovery once the anticipated action

has been filed.” In re Eisenberq, 654 F.2d 1107, 1112 (1981).

Substantial time has passed since the state court of appeals
di ssolved the permanent restraining order issued by the tria
court, thus renoving the inpedinent cited by Robinson in his Rule
27 petition; for a year now, Robinson has been free to file suit
and take advantage of the discovery rules, and the Rule 27 order
has been unnecessary. W dism ss Robinson’s appeal of this issue
as noot .
.

The second case is only tangentially related to the facts
di scussed above. It involves an application by H bernia National
Bank to foreclose on a hone equity | oan taken out by Robi nson and
Bryant while still married. Hi bernia petitioned under Texas Rul e
of Cvil Procedure 736 for an order of foreclosure (“Rule 736
application”). In response to H bernia’s Rule 736 application
Robi nson sued several third party defendants, including his now ex-
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wi fe, and renoved the case to federal court. The district court
remanded the case to state court, concluding (1) that Robinson’s
notice of renoval was untinely, and (2) that the court was w t hout
jurisdiction because Robinson’s petition presented no federal

guestion. Robinson appeals the order of remand.*

4 Though the single issue naned in Robinson’s notice of appeal
of this case is the renmand, Robi nson’s brief again presents
argunents on other issues, nanely the district court’s denials of
his notion for recusal and his petition to perpetuate testinony
pendi ng appeal under Federal Rule of Civil Procedure 27(b). For
the reason cited in note 2, supra we decline to reviewthe district
court’s denial of Robinson’s notion for recusal, an issue for
whi ch Robi nson provi ded no noti ce.

The ruling on Robinson’s Rule 27(b) petition is an i ndependently
appeal abl e final order, see Ash v. Cort, 512 F.2d 909, 910 (3d Cir
1975), from which Robinson failed to take an appeal. Robi nson
all eges that he was told by an appellate clerk that no notice of
appeal was necessary to obtain review after the district court
denied his Rule 27(b) petition. The nature of the Rule 27 order as
i ndependent |y appeal able, as well as a readi ng of Federal Rule of
Appel l ate Procedure 3 and its application in Pope v. MJ, 937 F.2d
258, discussed supra at note 2, denonstrates the patent
i ncorrectness of this assertion. Robinson as a pro se litigant is

not “exenpt . . . fromconpliance with rel evant rul es of procedural
and substantive law.” Birl v. Estelle, 660 F.2d 592, 593 (5th Cr
1981). Robi nson is entitled to no greater rights as a pro se

litigant than would be alitigant represented by a | awer. 1d. Even
if the error attributed to the clerk by Robinson were within the
scope of a court clerk’s duties, such as failure to provide notice
of the entry of a judgnent, Robinson would not be excused from
failure to appeal as a result of the error. See WIlson v. Atwood
Goup, 725 F.2d 255 (1984). Neither is Robinson entitled to rely
on erroneous | egal advice allegedly received froma court clerk as
an excuse for his failure to appeal.

I n an abundance of caution, we note that even if Robinson had
appeal ed t he denial of his Rule 27(b) petition, the record supports
a concl usion of no abuse of discretion by the district court. The
Rul e 27(b) petitioner nust denonstrate that the proposed action

woul d be cognizable in a court of the United States. Dresser
| ndustries, 596 F.2d 1231, 1238 (5th Gr. 1979). The district
court determined that it had no jurisdiction over the case. It

woul d not be an abuse of discretion to deny the Rule 27 petition
for lack of jurisdiction when the underlying action is not one
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The defendant facing a notion of remand has the burden to

establish the existence of federal jurisdiction. Wnters v.

Di anond Shanrock Chem cal Co., 149 F.3d 387, 397 (Tex. 1998).

Appel late review of remand orders is prohibited by 28 US C 8§
1447(d); however, 8§ 1447(d) nmakes an exception for cases renoved
pursuant to 28 U.S.C. § 1443 for alleged civil rights violations.?®

See, e.qg., Witaker v. Carney, 778 F.2d 216 (5th Gr. 1985); State

of Texas v. Gulf Water Benefaction Co. 679 F.2d 85, 86 (5th. G

1982). Robinson’s notice of renpval expressly relied on § 1443;
therefore, we reviewthe remand under the exception provided inthe
second cl ause of § 1447(d).

To gain renoval under § 1443, “the defendant nust show both
that (1) the right allegedly denied it arises under a federal |aw
providing for specific rights stated in terns of racial equality;
and (2) the renoval petitioner is denied or cannot enforce the
specified federal rights in the state courts due to sone fornma

expression of state law.” 1d. at 86 (citing Johnson v. M ssi ssippi,

421 U.S. 213, 219, 95 S. C. 1591, 1595, 44 L. Ed.2d 121, 128
(1975)). Though Robinson cites § 1443 and nmakes general statenents
about the denial of civil rights based on soci oeconom ¢ status, he

fails to allege that his rights under a statute protecting raci al

cogni zable in federal court.

5 Because we decide that renoval under 8§ 1443 was i nproper, we
need not deci de whether an otherw se proper renoval under 8§ 1443
woul d nonet hel ess be defeated by the district court’s untineliness
determ nation



equal ity are denied by the | aw providing for Hi bernia s application
for foreclosure. Therefore, renoval under § 1443 was i nproper, and
we affirmthe district court’s remand of the case to state court.
L1l

We di sm ss Robi nson’ s appeal of case nunber 02-40373 as noot.
Hi bernia s notion to dism ss the appeal of case nunber 02-40895 for
lack of jurisdiction is denied. W affirmthe district court’s
remand of case nunber 02-40895 to state court.

DI SM SSED in part; AFFIRVED in part.



