IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40877
Summary Cal endar

PH LI P H BI SHOP; REBECCA DAVI S; TERRY EDWARDS;
CAROL HERZI G GUY PATRI CK; KI RDES SCHUBERT, JR ;
BETTY SHARPLI N, DERREL A. BAKER; JOHN PERRI N
Pl aintiffs-Appellants,
V.

KERR- MCGEE CORPORATI CON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:01- CV-330)

January 3, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

All parties to this appeal were before us recently when the
sane Plaintiffs-Appellants appeal ed fromthe sane district court’s
grant of summary judgnent in favor of the sane Def endant - Appell ee.
In that prior suit, the court dismssed these Plaintiffs-
Appel  ants’ ERI SA cl ai ns grounded i n al | eged m sdeeds of Kerr-MGCee

in connection with its acquisition, via nerger, of Oyx Energy

" Pursuant to 5THQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Conpany. W affirnmed the district court in that appeal, No. 01-
40904, and deni ed rehearing en banc.

In that case, the Plaintiffs-Appellants had attenpted to add
to their ERISA clains additional <clainms wunder the Wrkers
Adj ust ment and Restraining Notification (WARN) Act.! They did so
in June, 2001, nore than seven nonths after the Docket Contro
Order’ s deadline for anending pleadings and nore than two nonths
after Kerr-MGee filed its notion for summary |udgnent. The
district court rejected that attenpt as untinely and, on July 18,
2001, granted Kerr-MCee’'s notion for sunmary judgnent.

On the very sane day, Plaintiffs-Appellants filed this new
suit inthe Northern District of Texas, asserting the same WARN Act
clains that they had been tardy in attenpting to assert in their
initial ERISA case in the Eastern District. Wien this becane
apparent to the district court for the Northern District, it
transferred the case sua sponte to the Eastern District, which had
heard and di sposed of the earlier case. After Kerr-MGCee filed a

nmotion for summary judgnent grounded in res judicata and col | ateral

estoppel, the Plaintiffs-Appellants filed their first notion for
| eave to anend their conplaint by adding a new plaintiff, which
motion was denied after the Plaintiffs-Appellants voluntarily
dismssed the clains of the additional plaintiff whom they had

sought to add. The Plaintiffs-Appellants then sought |eave to

1 29 U S C § 2101, et seq.
2



anend their conplaint a second tine, again seeking to add yet
another individual as a plaintiff, which notion was I|ikew se
deni ed. Thereafter, the court granted Kerr-MCee's notion for
summary judgnment, dismssing the Plaintiffs-Appellants’ WARN Act

clains as precluded by res judicata and rejecting as i nproper their

efforts to anend their conplaint to add parties. The Plaintiffs-
Appellants tinely filed their notice of appeal.

We have carefully reviewed the record in the i nstant WARN Act
case and the pertinent portions of the record and judgnent in the
earlier ERISA case in |ight of the argunents and citations in the
appellate briefs of counsel. From our review, we are satisfied
that the district court correctly dism ssed the WARN Act cl ai ns of

Plaintiffs-Appellants as precluded by res judicata: The parties

are identical in both suits; the judgnent on the nerits in the
first suit is final; the court is conpetent to adjudicate both

cases; and under our precedent in Agrilectric Power Partners, Ltd.

V. CGeneral Electric Co.,20 F.3d 663 (5th Gr. 1994), the sane cause

of action is involved in both suits, because the clainms in each
arise fromprecisely the sane nucl eus of operative facts. But for
their own dilatoriness, the Plaintiffs-Appellants could have —and
therefore should have —tinely asserted their WARN Act clains in
their initial lawsuit. W are also satisfied that the court did
not abuse its discretion in denying the Plaintiffs-Appellants

efforts to anmend their conplaint; neither do we perceive any



reversible error in the district court’s disposition of class
certification that the Plaintiffs-Appellants had sought.

For essentially the sane reasons set forth in the report and
recomendation of the United States Magistrate Judge and in the
district court’s opinion that adopted it, all rulings of the
district court, includingits final judgnment di sm ssing the instant
case wWith prejudice, are, in all respects,

AFF| RMED.



