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Gabri el Manzo-Lopez appeals his conviction of illegal
reentry follow ng deportation. He argues that his previous
deportation proceedi ng was fundanentally unfair due to the
retroactive application of statutory changes to the immgration
| aws barring himfrom seeking a wai ver of deportation. He
acknow edges that his argunent is foreclosed by circuit precedent

but he wi shes to preserve the issue for further review

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Manzo- Lopez’ s deportati on proceedi ng was not rendered
fundanental |y unfair because he was not able to argue for a

wai ver of deportation. See United States v. Lopez-Otiz, 313

F.3d 225, 231 (5th Cr. 2002), cert. denied, 123 S. C. 922

(2003).

Manzo- Lopez argues for the first tinme on appeal that 8
US C 8 1326(b)(1) and (2) is unconstitutional because a prior
felony conviction is an elenent of the offense of illegal re-
entry, and not nerely a sentence enhancenent, and shoul d have
been charged in the indictnment and proven beyond a reasonabl e
doubt. He acknow edges that his argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but

seeks to preserve the issue for further review.

Apprendi v. New Jersey, 530 U S. 466 (2000) did not

overrul e Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90;

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000). This

court nust follow A nendarez-Torres “unless and until the Suprene

Court itself determnes to overrule it.” Dabeit, 231 F.3d at 984
(internal quotation marks and citation omtted). Accordingly,

the judgnent of the district court is AFFI RVED



