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DANI EL B. KENNEY,
Pl ai ntiff-Appellant,
ver sus
UNI ON PACI FI C RAI LROAD COVPANY;
BURLI NGTON NORTHERN & SANTA FE
RAI LWAY COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 01- CV-203)

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellant Dani el B. Kenney appeals fromthe district
court’s take-nothing judgnent based on a jury verdict that he
recover “zero” damages on his negligence claimunder the Federal
Enpl oyers’ Liability Act! against his enpl oyer, Defendant-Appellee

Uni on Pacific Railroad Conpany (“UP”) and the railroad track owner,

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

145 U.S.C. 8§ 51 et seq.



Def endant - Appel | ee Burlington Northern & Santa Fe Railway Conpany
(“BN/ SF”). Kenney clainms that the award of zero damages was
grossly inadequate, that the district court erred in submtting an
“Act of God” instruction to the jury, and that cumul ative error
resulted from the court’s allowi ng hearsay testinony about an
expert report and allowng plaintiff’s geological expert to be
i npeached on a collateral/ cunulative matter fol |l owed by argunent
that the plaintiff had deliberately attenpted to m slead the jury.
We affirmthe take-nothing judgnent of the district court.

None contest that the train on which Kenney was working ran
into a huge boul der that had sl oughed off a canyon wall and | anded
on the track. Even if the parties can qui bble about whether the
sl oughing off of the boulder followng unusually heavy and

protracted rains was or was not an Act of God, the question is

essentially noot, or harm ess, because the jury —obviously not
confused —went on to find that UP was negligent and that this
negli gence was the | egal cause of the injury, “if any,” suffered by

Kenney inthe train"s allision with the boulder. Simlarly, if the
jury’ s finding of no|legal cause on the part of BN SF was based on
either the Act of God theory or the absence of negligence on the
part of BNV SF, any error is harmess as well. This is because the
jury concluded, on the basis of a plethora of fact and expert
testinony — which the jury obviously credited, as was its
prerogative —that the nedical problens conplained of by Kenney
sinply did not occur during and result from the neeting of the
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train and the boul der. That conclusion flows inescapably fromthe
jury’s “zero” award to Kenney, i.e., taxing of no damages or costs
to UP or BN SF, despite Kenney’s presence on UP's train and BN SF' s
track, at the tinme of the allision

Qur careful review of the record on appeal, the briefs of the
parties, the applicable law, and the jury verdict and judgnent of
the court, convinces us beyond peradventure that no reversible
error occurred. Wth no evident confusion or m sinformation, the
jury obviously concluded that there was negligence on the part of
UP which produced the crash, but that the preponderance of the
evidence was sufficient to prove that Kenney’'s disc problem the
treatnment therefor, and the pain and suffering acconpanying it,
sinply was not causally connected to the crash. It is obvious as
well that the jury reached the fully supportabl e conclusion that,
given (1) the absence of pain and synptons in proximty to the
crash, (2) Kenney’'s continuation of vigorous activities, such as
pl ayi ng softball, riding notorcycles, and the like, and (3) the
del ayed onset and progress of his back problens, his injury was too
attenuated fromthe crash to be causally connect ed.

For the foregoing reasons, the judgnent of the district court
is, in all respects,

AFFI RVED.



