IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40805
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TRI NI DAD CRUZ- GONZALEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L-02- CR-137-1)
© January 7, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Def endant - Appel l ant  Trinidad Cruz-Gonzalez (“Cruz”) was
arrested attenpting to enter the United States. Hi s sentence was
substantially increased as a result of a prior conviction for
aggravated battery. Cruz argues that aggravated battery as defi ned
by Illinois law is not an crinme of violence under U S S G
8§ 2L1.2(b)(1)(A) so as to nerit a 16-1evel increase for sentencing

purposes. He further argues that the fel ony and aggravated fel ony

provi sions of 8§ 1326(b)(1) and (2) are unconstitutional because

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



they increase the penalty for a crinme beyond the prescribed
statutory maxi mum w thout being submtted to a jury and being
proved beyond a reasonabl e doubt.

Because the issue whether the Illinois aggravated battery
statute conprises a crine of violence cannot be readily resol ved by
reference to existing authority, Cruz has not denonstrated that the
district court conmtted clear or obvious error rising to the | evel

of plain error. See United States v. Hull, 160 F.3d 265, 272 (5th

Gir. 1998).

As Cruz concedes, his second argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (U. S 1998). In
the absence of any convincing argunent for error, the sentence
i nposed by the district court is

AFFI RVED.



