IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40759
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHN NORRI' S SHI PVAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 3:00-CR-1-2

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

John Shi pman, Texas prisoner # 1033934, is currently serving
a 180-nonth sentence for conspiracy to possess with intent to
di stri bute net hanphetam ne and possessi on of a dangerous weapon
in connection with a drug-trafficking crinme. Shipman appeal s the
district court’s denial of his notion for extension of tine to
file a 28 U S.C. 8 2255 petition. The notion was not acconpani ed
by a 8§ 2255 petition on the nerits. W affirm because the

district court lacked jurisdiction to entertain the notion.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We agree with the reasoning of United States v. Leon, 203
F.3d 162 (2d Gr. 2000) (per curiam, and conclude “that a
federal court |acks jurisdiction to consider the tineliness of a
§ 2255 petition until a petition is actually filed.” |d. at 163.
Before the petition itself is filed, “there is no case or
controversy to be heard, and any opinion we were to render on the
tinmeliness issue would be nerely advisory.” |d.

Accordingly, the district court’s denial of Shipman’s notion

i s AFFI RMVED.



