IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40737
Summary Cal endar

CARL LYNN BI NI ON
Peti ti oner- Appel | ant,
ver sus
ERNEST V. CHANDLER, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:02-Cv-174

Cct ober 4, 2002

Bef ore JONES, DUHE, and CLEMENT, CGircuit Judges.
PER CURI AM !

Carl Binion, federal prisoner no. 94553-080, filed a petition
for habeas corpus under 28 U . S.C. 8§ 2241 in the Eastern District of
Texas, where he was incarcerated for drug-trafficking and firearm
use convictions 1999. He argued that his firearm conviction was
invalid because his indictnent failed to charge a predicate drug
sale in which he used a firearm

The district court correctly construed the petition as a

nmotion under 28 U S.C. 8§ 2255 because Binion was attacking the

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



legality of his conviction and sentence rather than the manner of

execution of his sentence. Tolliver v. Dobre, 211 F. 3d 876, 877-78

(5th Gr. 2000). The district court also correctly determ ned that
Bi nion’s case does not fit within the “savings clause” of 28 U S. C
8§ 2255 because the renedy under 28 U. S. C. 8§ 2255 is not “inadequate

or ineffective.” See 28 U.S.C. § 2255;: Reyes-Requena v. United

States, 243 F.3d 893, 904 (5th Cr. 2001); Solsona v. Wirden,

F.C 1., 821 F.2d 1129, 1131-32 (5th Gr. 1987).

The district court for the Eastern District of Texas |acked
jurisdiction over Binion's properly construed 28 U S . C. 8§ 2255
noti on because Bi nion’s conviction occurred inthe Western District

of Texas. See United States v. Wathersby, 958 F.2d 65, 66 (5th

Cr. 1992) (notion under 28 U . S.C. 8§ 2255 nust be filed in district
of conviction and sentence); Solsona, 821 F.2d at 1131-32.
Al t hough the district court dismssed Binions 28 U S. C. § 2255
motion as untinely, we affirm the dism ssal on grounds that the
district court |acked jurisdiction to consider the notion. See

Bi ckford v. International Speedway Corp., 654 F.2d 1028, 1031 (5th

Cir. 1981) (district court can be affirmed on grounds not relied on
by district court).
The judgnent of the district court is

AFFI RVED.



