UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-40685

AUGUSTI NA REYNA GONZALEZ; ESTEVAN PENA, |ndividually and as next
friend of Ashley Sal azar, Individually and as next friend of Zena
Sal azar, Individually and as next friend of Gabriela Sal azar;
NANCY PENA, Individually and as next friend of Kirstopher
Sal azar; DANI EL DE LA RCSA; MANUEL GARCI A; ANDREW BOTELLG, LEO
BOTELLO, RI TA BOTELLO, STEVEN BOTELLO CHRI STOHPER CARRI LLO,
JULI AN CARI LLG NANCY CARRILLGO ELSA CERVANTES; FRANCI SCO
CHAPA; KENDRA Cl SNERCS; KEVI N Cl SNERCS; GABRI EL CORTEZ; OFELI A
CORTEZ; CODELI A CRUZ;, FLORENCE DELEON; RUBEN DELEON; ROSALI NDA
DUNNE- REYNA; MATI LDA DURAN; AMBER EASTMAN, ASHLEY EASTMAN,
CHRI STI NA EASTVAN, AMBER ESCARENG, ERI KA ESCARENO, ROSI E
ESCARENG, ANGELI CA FAJARDO, DANI EL FARAGOSA; JOHN FARAGOSA; SUSI E
FARAGOSA; EVANGELI A FORD; CANDY GARCI A; ENEDEO GARCI A; FI DELITY
GARCI A; JESSI CA GARCI A; JESUSA GARCI A; ZULEMA GARCI A; ANGELA
GARZA; ANNETTE GARZA; JAN E GARZA; ROBERT GARZA; EMEDE GONZALEZ,
ERVELI NDA GONZALEZ; JESUS GONZALEZ; JULI A GONZALEZ; RUBEN
GONZALEZ; JOHN GREATHOUSE; SUZANNE GREATHOUSE; YOLANDA GUAJARDG,
DALM RA CALDERON; BRYANNA GUTI ERREZ; CRYSTAL GUTI ERREZ; DANI EL
GUTI ERREZ; OTI LI A GUTI ERREZ; SALLY GUTI ERREZ; SARAH GUTI ERREZ;
GRACI E HERNANDEZ; PETER HERNANDEZ; DANI EL | BANEZ; KRI STY
| BANEZ; M CHELLE | BANEZ; CHARLES JI NKS; GENOVEVA LANDA; ELI BARDO
LEAL; MARI A LEAL; NORMA LEAL; EMESTI NA LERVA; GLORI A LERMA;

M CHELLE LERMA; RAPHAELA LERMA; ELVI RA LOPEZ; | SAAC LOPEZ;
JOSEPHI NA LOPEZ; KRYSTAL LOPEZ; MARY JANE LOPEZ; MONI CA LOPEZ;
PATSY LOPEZ; REBECCA LOPEZ; REBECCA LOPEZ; SONNY LOPEZ; STEPHANI E
LOPEZ; DECI DERI A MARQUEZ; CODY MARTI NEZ; DONACI ANO MARTI NEZ;
ESPARANZA MARTI NEZ; JOSE MARTI NEZ; LUPI TA MARTI NEZ; PETE
MARTI NEZ; ROSA MARTI NEZ; MELI SSA MARTI NEZ- | BANEZ; ALAURA ORTI Z;
ANTHONY ORTEZ; CASSANDRA ORTI Z; CHRI STI NA ORTI Z; DOM NGO ORTI Z;
JOEL ORTI Z; JULI AN ORTI Z; LORA ORTI Z; MARGARI TA ORTI Z; OCTAVI O
ORTI Z; VIVI AN ORTI Z; CONRAD PEREZ; CRYSTAL PEREZ; OLGA PEREZ;
STEPHANI E PEREZ; MARVI N PRATHER, HUGO ROMERO, CRAI G RCSAS; MARTHA
RU Z; LYDI A SALAZAR; BEATRI CE SANCHEZ; HOPE SANCHEZ; RONALD
SANCHEZ; STEVEN AUSTI N SANCHEZ; SIERRA SOLI Z; | LI ANA SUAREZ;
TAMARA SUAREZ; JCEY VALDEZ; VELMA VALDEZ; CARMEN VARGAS; DI ANA
VARGAS; GLORI A VARGAS; GREGORI O VARGAS; JOSE VARGAS;, M CHELLE
VARGAS; ELO SE VELA; ERNESTI NA VELA; DI ANE W THERSPOON; QUI RI NO

YZACGUl RRE; ELI BARDO LEAL;



ET AL,
Plaintiffs - Appellees
V.

Cl TGO PETROLEUM CORPORATI ON;
Cl TGO REFI NI NG AND CHEM CALS COWPANY L P,

Def endants - Appel |l ants.

Appeal fromthe United States District Court
For the Southern District of Texas, Corpus Christi
C-02- CV- 169
August 22, 2002

Before DAVIS, JONES, and SMTH, G rcuit Judges.
PER CURI AM *

After review ng the briefs and hearing oral argunent, the
court concludes that there is no appellate jurisdiction over the
district court’s decisionto remand the original plaintiffs’ clains
to state court.

Citgo correctly points out that if the district court had
remanded the original plaintiffs’ clains based on 28 US C 8§
1367(c), the order woul d be revi ewabl e because it was not based on
a ground that precludes appellate review. See 28 U.S.C. § 1447(d).

W cannot so construe the order, however. The district court never

Pursuant to 5™ QR R 47.5, the Court has deternmined that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5" QR R 47.5.4.

2



refers to 8 1367 expressly or inpliedly in the trial court record,
and Citgo’'s only briefing on the provision disclained reliance on
8§ 1367(c).

Moreover, it is not appropriate for us to raise § 1367(c)

sua sponte as a “jurisdictional” matter, since in this case, our

purpose would be solely to analyze the propriety of the district
court’s exercise of a discretionary power to remand conferred by
t hat provision. That the power was discretionary sets it apart
fromother jurisdictional determ nations. W cannot and need not
review the court’s exercise of discretion on a matter where the
court didn't intend to be invoking the discretionary power.

The court’s express reason for remanding the origina
plaintiffs’ clainms was that their renoval occurred nore than one
year after the filing of the conplaint. See 28 U S.C. 8§ 1446(b).
Since this reason is “procedural” within the scope of 28 U S. C
8§ 1447(d), appellate reviewis barred. The court may or nmay not
have erred in separating the 12 intervenors’ clains fromthose of
the original 5000 plaintiffs, but this question is so functionally
intertwwned with the remand order that to review it separately
would conflict with the express statutory prohibition on non-
reviewability.
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