IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40683
Summary Cal endar

MARGARI TO ERNESTO GUERRA
Petitioner - Appellant
V.
JONATHON DOBRE, Warden; UNI TED STATES OF AMERI CA

Respondents - Appel | ees

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:02-Cv-115

~ Cctober 4, 2002
Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
PER CURI AM *

Margarito Ernesto Guerra, a federal prisoner (# 37025-079),
appeals the district court’s dismssal of his 28 U S. C § 2241
habeas corpus petition. GQuerra has asserted that he is “actually
i nnocent” of his 20-year prison sentence for conspiracy to
possess marijuana with intent to distribute, both because the
Governnment failed to informhimunder 21 U S.C. § 851 of its

intent to use his prior conviction to enhance his sentence and

because the sentence violated the principles of Apprendi v. New

Jersey, 530 U S. 466 (2000). The district court concl uded that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because CGuerra’ s petition challenged the legality of his
sentence, it was in the nature of a 28 U S.C. 8§ 2255 notion to
vacate, but Guerra had not satisfied the “savings clause” of that

statute. See Pack v. Yusuff, 218 F.3d 448, 452 (5th Cr. 2000).

Al t hough Guerra could proceed under 28 U . S.C. § 2241 if he
denonstrated that 28 U . S.C. 8§ 2255 relief was “inadequate or

ineffective” under the latter statute’s “savings clause,” Querra
has made no such showing. His claimbased on Apprendi is

frivol ous because, pursuant to his plea agreenent, he conceded

i nvol venent in brokering “less than 100 kil ograns of nmarijuana,”
and his sentence based on such a total carried a nmaxi mum prison

termof 20 years. See United States v. Mdireno, 289 F.3d 371

372-73 (5th Gr. 2002). Because CGuerra’ s claimbased on
21 U S.C. 8 851 does not rely on a retroactively applicable
decision of the United States Suprene Court, it does fall within

the “savings clause.” See Henderson v. Haro, 282 F.3d 862, 863

(5th Gr. 2002).
Because CGuerra has not denonstrated any error in the

district court’s judgnent, the judgnent is AFFI RVED



