IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40640
Summary Cal endar

Rl CKY EDWARD LEVI,

Peti ti oner- Appel | ant,
vVer sus
ERNEST CHANDLER, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 02- CV- 129)
September 30, 2002
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Petitioner-Appellant R cky Edward Levi, federal prisoner
nunber 60807-080, appeals fromthe district court's denial of his
28 U.S. C. 8 2241 habeas petition, in which he sought to chall enge
his convictions for (1) conspiracy to possess with intent to
distribute and to distribute cocaine, and (2) noney |aundering.

Levi's petition followed an unsuccessful 28 U S.C. 8§ 2255 notion

and the denial of a request to file a successive 28 U S.C. § 2255

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



nmotion. The district court concluded that Levi's petition was not
aut hori zed under 28 U S.C. § 2255's "savings cl ause."

Rel ying on Apprendi v. New Jersey, 530 U S. 466 (2000), Levi

argues that heis entitled to relief because (1) his indictnent did
not allege drug quantity as a materi al el enent of the offense, and
(2) the district court did not instruct the jury to find a drug
quantity. He asserts that the testinony of one witness |inking him
to specific drug quantities | acked credibility and was perjurious.

To trigger the savings clause of 28 U S. C. § 2255, a habeas
petitioner's claim(1) nust be "based on a retroactively applicable
Suprene Court decision which establishes that the petitioner my
have been convicted of a nonexistent offense" and (2) nust have
been "foreclosed by circuit law at the tinme when the claimshould
have been raised in the petitioner's trial, appeal, or first § 2255

nmotion." Reyes-Requena v. United States, 243 F.3d 893, 904 (5th

Cir. 2001). Regardless of the retroactivity of Apprendi, Levi is
not entitled to relief under 28 U S.C. § 2241 because the record
reflects that he was part of a conspiracy involving a sufficient
quantity to support a conviction and sentence under 21 U S. C 8§

841(b) (1) (A). See United States v. Cotton, 122 S. C. 1781,

1785-86 (2002).

Cting a Sixth CGrcuit case, Levi argues that the threshol d of
21 U.S.C. 8 841(b)(1)(A) was not triggered because his presentence
report indicated that he distributed | ess than 50 grans on several

occasi ons and that the anobunts shoul d not have been aggregated. 1In
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addition to being raised for the first tinme on appeal, which bars

consideration of this argunent, see Leverette v. Louisville Ladder

Co., 183 F.3d 339, 342 (5th Cr. 1999), Levi's contention is not
based on a retroactive Suprene Court decision that was unavail abl e
when he filed his direct appeal or his first 28 US C § 2255

nmot i on. Reyes- Requena, 243 F.3d at 904. Therefore, relief under

28 U.S.C. 8§ 2241 is not avail abl e.

Finally, Levi argues, again for the first tine on appeal, that
he was actually innocent of the noney |aundering offense because
(1) the district court erred in its jury charge, (2) defense
counsel was ineffective for failing to investigate the facts
concerning the offense, and (3) the governnment w thheld materi al

favorable to the defense in violation of Brady v. Miryland, 373

U S 83 (1963). As noted above, we do not review new | egal cl ains
raised for the first tinme on appeal.

AFFI RVED.
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