UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-40639
Summary Cal endar

SONYA SOGSA,

Pl ai ntiff-Appellant,

VERSUS

COASTAL CORP; COASTAL MART | NC, COASTAL MARKETS LTD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

(V-00-CVv-17)
Decenber 16, 2002

Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Sonya Sosa appeals the district court’s grant of summary
judgnent to her forner enployer, Coastal Markets, Ltd., and two

related entities, Coastal Mart, Inc. and Coastal Corporation

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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(collectively “Coastal”), dismssing her claim that Coastal
di scharged her for attenpting to use the Famly and Medi cal Leave
Act of 1993 (“FMLA"), 29 U.S.C. 88 2601 et seq. We AFFIRM

| .

Coastal operates a chain of convenience stores. Sosa began
wor ki ng at Coastal store nunber 3343 in Victoria, Texas, in Cctober
1998. She received several bonuses in 1999. In Septenber 1999,
Mar gi e Androsky, Coastal’s area sal es manager, pronoted her to the
position of manager of Coastal store nunber 3342.

On Novenber 9, 1999, Sosa injured her knee on the job. On
Novenber 12, 1999, a tunor was discovered in her right femur. She
continued to work despite her nedical problens. On Decenber 14,
1999, one of Sosa' s treating physicians recommended she seek
eval uation and treatnent at the MD Anderson Cancer Treat nent Center
i n Houston, Texas. Wen Sosa nade t he appoi ntnent, she was advi sed
that she mght need to stay up to five days for treatnent if the
tunor proved to be cancerous. Sosa testified by affidavit that
“her supervisors were aware that [her] scheduled treatnent at M
Anderson would require [her] to be a way [sic] fromwork for up to
five days and they had planned accordingly by schedul i ng anot her
manager to work in [her] place.”

Sosa’s |last day of work was on Decenber 26, 1999. The next
day, she traveled to Houston for her appointnent. |In Houston, she

| earned that the tunor was not cancerous. She testified that she



“was advised by [her] treating physician, Dr. Wber, that if [her]
leg was still hurting, to stay off it and rest the leg for three
days.” Sosa returned hone the sane day, Decenber 27, 1999.

On Decenber 28, 1999, Androsky |earned of Sosa’ s diagnosis.
She tel ephoned Sosa to inform her that her replacenent could not
work for her the next day, Decenber 29, 1999. Androsky told Sosa
she would need to “open” the store.! Sosa replied that she could
not work because she was in pain and had another doctor’s
appoi ntnent on Decenber 29, 1999. At her deposition, Sosa said
that Androsky then “told [her she] needed to find [her] assistant
to cone inif [she] couldn’t.” Sosa responded by sayi ng she “was
out on a nedical |leave, and that it was [ Androsky’s] responsibility
to take care of it.” The wonen’ s conversation deteriorated into a
shouting match, and one or the other hung up. Sosa admts she
spoke t o her assi stant manager on the eveni ng of Decenber 28, 1999,
after her conversation with Androsky but did not ask her to open
the store the next norning.

On Decenber 29, 1999, no one opened store nunber 3342. Sosa
cal |l ed Androsky at about 7:30 a.m to ask why no one had opened the
store. Androsky then called her superiors, fromwhomshe received
perm ssion to fire Sosa. In the neantine, Sosa went to the store

and began t he openi ng process. Androsky then went to the store and

! Because the convenience stores are open twenty-four hours a
day, opening the store involves daily paperwork and deposits.
Openi ng takes place about 6:00 a.m each day.
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di scharged Sosa.

After her di scharge, Sosa requested an i nternal investigation.
The investigation found no cause to reverse the termnation
deci si on. Sosa then filed this lawsuit, alleging Coastal
di scharged her for attenpting to use FMLA | eave and for interfering
with her rights under the FMLA. She al so stated a cl ai munder the
Consol i dat ed Omi bus Reconciliation Act, 29 U S.C. 8§ 1161 et seq.,
as well as state l|law clains. Coastal and Sosa filed opposing
nmotions for summary judgnment. The district court granted Coastal’s
nmoti on but denied Sosa’'s. Sosa now appeal s the FMLA portion of the
district court’s decision.

1.

W review a grant of summary judgnent de novo. Chaffin v.
John H Carter Co., 179 F.3d 316, 318 (5th G r. 1999). Sunmmary
judgnent is proper if “the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with affidavits,
if any, show that there is no genuine dispute as to any materi al
fact and that the noving party is entitled to judgnent as a natter
of law.” ld. at 318-19. In assessing the summary judgnent
evi dence, we nust review all the evidence in the record, draw all
reasonabl e i nferences in favor of the nonnoving party, and make no
credibility determnations or weigh the evidence. Reeves v.
Sanderson Plunbing Prods., Inc., 530 U. S 133, 150 (2000).



Under the FMLA, an eligible enployeeis entitled to a total of
twel ve weeks of | eave during any twel ve-nonth period “[b] ecause of
a serious health condition that nekes the enployee unable to
performthe functions of the position of such enployee.” 29 U S. C
8§ 2612(a)(1)(D. After a qualifying absence, the enployer nust
restore the enpl oyee to the sane position or a conparabl e position.
29 U. S . C. 8§ 2614(a)(1).

When direct evidence is lacking, the famliar MDonnell -
Dougl as burden-shifting framework applies to a claim that an
enpl oyee was penalized for exercising rights guaranteed by the
FMLA:

The three-part burden-shifting schene pl aces the onus on

the plaintiff allegingretaliatory discharge to establish

a prima facie case of discrimnation by denonstrating

that: (1) she engaged in a protected activity; (2) the

enpl oyer discharged her; and (3) there is a causal

connection between the protected activity and the

di schar ge. Once the plaintiff makes this prelimnary

show ng, the enployer nust articulate a legitinmte,

nondi scrimnatory reasonfor theplaintiff's term nation.

I f the enployer carries this burden of production, the

presunption raised by the prima facie case is rebutted.

To defeat summary judgnent, the plaintiff nust produce

substanti al probative evidence that the proffered reason

was not the true reason for the enpl oynent decision and

that the real reason was the plaintiff’s participationin
the protected activity.

Chaffin, 179 F.3d at 319-20.

The parties discuss only Sosa’'s ability to show the first
el ement of the required prima facie case. To satisfy the first
el ement, Sosa nust show that she suffered from a serious health

condition that made her unable to perform the functions of her

5



position. See 29 U S . C. § 2612(a)(1)(D); see also Frazier v. |owa
Beef Processors, Inc., 200 F. 3d 1190, 1195 (8th G r. 2000) (hol ding
that “an inablity to performone’s job is arequisite elenent of a
FMLA claini). The FM.LA defines “serious health condition” as “an
illness, injury, inpairnment, or physical or nental condition that
involves . . . continuing treatnent by a health care provider.”
ld. 8 2611(11), cited in Seaman v. CSPH, Inc., 179 F.3d 297, 302
(5th Cr. 1999). The “incapacity” part of the requirenent is
explained in regul ations pronul gated by the Departnent of Labor:

(a) For purposes of FMA, “serious health condition”

entitling an enployee to FMLA | eave neans an illness,
injury, inpairnment, or physical or nental condition that
involves: . . . (2) Continuing treatnent by a health care
provi der. A serious health condition involving

continuing treatnent by a health care provider includes
: (ii1) Any period of incapacity or treatnent for
such incapacity due to a chronic serious health
condi tion. A chronic serious health condition is one
which: (A Requires periodic visits for treatnent by a
health care provider, or by a nurse or physician's
assi stant under direct supervision of a health care
provider; (B) Continues over an extended period of tine
(including recurring episodes of a single underlying
condition); and (C) My cause episodic rather than a
continui ng period of incapacity (e.g., asthma, diabetes,
epi |l epsy, etc.).

29 CF.R 8§ 825.114(a)(2)(ii1). Hence, an enpl oyee is protected by
the FMLA for any period of incapacity or treatnent for such
i ncapacity due to a chronic serious health condition.

There i s no serious question that Sosa had a tunor in her |eg.
Rat her, the question is whether Sosa was incapacitated on the

nmorni ng of Decenber 29, 1999, when she was discharged. To this



end, Sosa offers as evidence that she was incapacitated or
ot herwi se unable to work her testinony that she was in pain; that
Dr. Weber had advised her to stay off her leg if it was hurting;
and that she had a doctor’s appointnent sone tine on Decenber 29,
1999.

Sosa’'s statenent that she could not work because she was in
pain is inconpetent summary judgnent evidence because it is
unsubst anti ated and conclusory. See Little v. Liquid Air Corp., 37
F.3d 1069, 1075 (5th Cir. 1994). Likew se, Sosa's report of Dr.
Weber’'s order to stay off her leg is inadm ssible hearsay. See
Murray v. Red Kap Indus., Inc., 124 F.3d 695, 698 (5th Cr. 1997).
This leaves only Sosa’'s evidence of her doctor’s appointnent on
Decenber 29, 1999. It is not clear fromthe record exactly when
the doctor’s appoi ntnent was schedul ed. Sosa states she attended
the appointnent after she was discharged, which suggests the
appoi ntnent was later inthe day. Still, drawing the inferences in
Sosa’'s favor, there is an issue of fact as to whether Sosa’s
appoi ntnent on Decenber 29, 1999, prevented her from opening the
store that norning.

Inits brief, Coastal states that it term nated Sosa because
of i1 nsubordination—she failed to conply with Androsky’s order that
she either open the store herself on Decenber 29, 1999, or arrange
for the assistant nanager to open the store. Assum ng Sosa was

i ncapaci tated on Decenber 29, 1999, due to a doctor’s appoi ntnent,



Coastal could not termnate her for failing to open the store
hersel f. But Sosa’s incapacity on Decenber 29, 1999, did not
prevent her fromecalling her assistant the day before to instruct
her to open the store. Her refusal to call her assistant was
i nsubordi nation, whichis alegitinmate nondi scrim natory reason for
termnation. See Aldrup v. Caldera, 274 F.3d 282, 286 (5th Gr.
2001) (“The failure of a subordinate to follow a direct order of a
supervisor is a legitimate nondiscrimnatory reason for taking
adverse enploynment action.”). Hence, Coastal has offered a
| egitimate nondi scrimnatory reason for its action.

Sosa has of fered no evi dence show ng Coastal’ s i nsubordi nati on
expl anation was false, let alone pretextual. Sosa rightly argues
t hat Coastal could not base its decision on her failure to report
for work as long as she made out a prima facie case of FMA
cover age. But this argunent does not extend to her failure to
i nstruct her assistant manager to open the store in her place. She
does not deny that Androsky ordered her in the alternative to
arrange for the assistant nmanager to open the store on Decenber 29,
1999. 2

| V.

Because Sosa has failed to denpbnstrate Coastal’s reason for

2 G ven our disposition of this case, we need not address Sosa’'s
addi tional argunents about whether expert nedical evidence was
required to prove her serious nedical condition or whet her Coast al
was obligated either to honor her request for FM.A leave or to
i npl ement the statutory procedures for determ ning whether the
| eave was warrant ed.



her term nation was pretextual, the district court did not err in
granting summary judgnent to Coastal and di sm ssing her clainms. W

t her ef ore AFFI RM



