IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40595
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ARTURO DE LA GARZA, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 01-CR-776-1

' February 13, 2003

Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Arturo De La Garza, Jr. appeals his conviction and sentence
for inportation of marihuana in violation of 21 U S C. 88 952(a),
960(a) (1), 960(b)(4) and 18 U.S.C. § 2. De La Garza pl eaded
guilty pursuant to an oral plea agreenent.

De La Garza argues that the district court abdicated its

authority by deferring to the prosecutor to deci de whet her he

shoul d receive an adjustnent for acceptance of responsibility.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Since De La Garza used cocaine while he was on bond prior to
sentencing, he did not clearly denonstrate acceptance of
responsibility for his offense. See U S S.G § 3El1.1, comment.

(n.1(b)); see also United States v. Rickett, 89 F.3d 224, 227

(5th Gr. 1996).

De La Garza has taken the district court’s statenent that it
woul d “l eave that [decision] up to the Governnent” out of
context. The transcript of the sentencing hearing reveal s that
the district court had deci ded agai nst the adjustnent based on De
La Garza’'s cocaine use. The lower court stated that it would
grant the adjustnent if the Governnent recommended the reduction.
The district court sinply expressed a willingness to be swayed by
coments that it is required to solicit fromthe parties at the
sentenci ng hearing about the appropriate sentence. FED. R CRM
P. 32(c)(1). De La Garza has not denonstrated error, plain or

otherwise. See United States v. Alarcon, 261 F.3d 416, 423 (5th

Cr. 2001).
De La Garza also argues that 21 U S.C. 88 952 and 960 are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). De La Garza acknow edges that his argunent is forecl osed

by this court’s decision in United States v. Sl aughter, 238 F.3d

580, 582 (5th Cr. 2000), but he raises the issue only to
preserve it for reviewin the Suprenme Court. Slaughter applies
by anal ogy to the instant case because the statutes at issue are

simlar in structure and content. A panel of this court cannot
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overrule a prior panel’s decision in the absence of an
intervening contrary or superseding decision by this court

sitting en banc or by the Suprene Court. Burge v. Parish of St.

Tammany, 187 F. 3d 452, 466 (5th Cr. 1999).

The judgnent of the district court is AFFI RVED



