IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40563
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL DEWAYNE ADKI SM

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC Nos. 3:00-CV-55 & 3:97-CR-4-1
Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

M chael DeWayne Adkism federal prisoner # 06384-078,
appeals the district court’s denial of his 28 U S.C. § 2255
nmotion. Adkismwas sentenced to 235 nonths’ inprisonnment
followng his conviction for conspiracy to possess with intent to
di stribute cocai ne base, conspiracy to distribute cocai ne base,

possession with intent to distribute cocai ne base, and

distribution of cocaine base, in violation of 21 U S.C. 88 841(a)

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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and 846. The district court denied Adkisnmis notion and granted a

certificate of appealability on the issue of whether Apprendi v.

New Jersey, 530 U. S. 466 (2000), should apply retroactively with
respect to an initial challenge to a conviction on coll ateral
revi ew

The issue is now foreclosed by this court’s decision in

United States v. Brown, 305 F.3d 304, 310 (5th Gr. 2002),

wherein this court held that Apprendi “is not retroactively
applicable to initial petitions under § 2255.” Accordingly, the
district court’s judgnent denying Adkismis 28 U S.C. § 2255
notion is affirned.

In light of the foregoing, Adkisnmis notions for appointnent
of counsel and oral argunent are denied.

JUDGVENT AFFI RMED; MOTI ONS DENI ED



