IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40517
Summary Cal endar

LEE- AUNDRY LAMON GORDON,
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:01-CV-334
Decenber 27, 2002
Before JOLLY, JONES, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Lee- Aundry Lanmon Gordon appeals the district court’s deni al
of his claimin his 28 U S. C. § 2254 petition that counsel was
i neffective when he elicited Gordon’s confession to the offense
of aggravated robbery. Gordon argues that the entire trial
strategy of seeking a conviction for the |esser included offense
of attenpted aggravated robbery was destroyed by this confession.

The record does not support this contention. On direct appeal,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Gordon argued that he was entitled to a jury instruction for the
| esser included offense of attenpted aggravated robbery. The
state court determ ned that because the evidence supported the
jury’'s determnation that he had commtted aggravated robbery, he
was not entitled to such an instruction. Thus, Gordon’s argunent
that he was prejudiced by not being able to nake a case for
attenpted aggravated robbery is neritless. Gordon has not shown
that but for counsel’s eliciting a judicial confession, the

result of the proceedi ngs woul d have been different. Strickland

v. Washington, 466 U. S. 668, 694 (1984). Moreover, the record

i ndi cates that counsel was trying to show that Gordon did not

have the requisite intent to rob and was therefore guilty only of
attenpted aggravated robbery. Under the deferential standard by
whi ch counsel’s actions at trial are judged, Gordon has not shown
that counsel’s conduct fell outside the w de range of reasonabl e

prof essi onal assistance. Strickland, 466 U S. at 689.

The sanme argunents raised herein were rejected by the state
court when it denied Gordon’s habeas application. Gordon has not
attenpted to show, now has he shown, that the state court’s
decision (1) was contrary to, or an unreasonable application of,
clearly established Federal |aw, as determ ned by the Suprene
Court; or (2) was based on an unreasonabl e determ nation of the
facts in light of the evidence presented in the State court
proceeding. 28 U S . C 8§ 2254(d)(1) & (2). The denial of his

28 U.S.C. 8§ 2254 petition is therefore AFFI RVED



