United States Court of Appeals
Fifth Circuit

FILED

| N THE UNI TED STATES COURT OF APPEALS April 24, 2003
FOR THE FIFTH CIRCU T

Charles R. Fulbruge llI
Clerk

No. 02-40472
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FELI PE DE JESUS RAM REZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-01-CR-1059-ALL

Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Fel i pe de Jesus Ramrez appeals his guilty-plea conviction
and sentence for possession with intent to distribute in excess
of 100 kil ograns of marijuana. He argues that: 1) 21 U S C

8§ 841 is facially unconstitutional in light of Apprendi v. New

Jersey, 530 U.S. 466 (2000); and 2) 21 U S.C. 88 841(b) and 851
are unconstitutional in light of Apprendi. Ramrez concedes that

his argunments are foreclosed by United States v. Slaughter,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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238 F.3d 580, 582 (5th Cr. 2000) and Al nendarez-Torres v. United

States, 523 U. S. 224, 235-47 (1998), respectively.

Apprendi held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonable doubt.” 530 U S. at 490.
This court has specifically rejected the argunent that Apprendi
rendered 21 U . S.C. § 841 facially unconstitutional. See
Sl aughter, 238 F.3d at 582. Accordingly, Ramrez’ challenge to
the constitutionality of 21 U S.C 8§ 841 is without nerit.

Furthernore, Apprendi did not overrule A nendarez-Torres.

See Apprendi, 530 U S. at 490; see also United States v. Dabeit,

231 F.3d 979, 984 (5th Gr. 2000). This court, therefore, nust

foll ow Al nendarez-Torres “unless and until the Suprene Court

itself determnes to overrule it.” Dabeit, 231 F.3d at 984
(internal quotation and citation omtted). Accordingly, Ramrez’
challenge to the constitutionality of 21 U S.C. 88 841(b) and 851
is wthout nerit.

AFFI RVED.



