IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40449
Summary Cal endar

BENNI E BOONE,
Pl ai ntiff-Appell ant-Cross- Appel | ee,
ver sus

DEWAYNE CANNCN;, SHERDONA WALKER; ERI C NELSON
JOHN CLOYE JOHNSON, WAYNE TEMPELTON,

Def endant s- Appel | ees- Cross- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:01-Cv-111

' December 16, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Benni e Boone (prisoner # 87102) appeals the district court’s
dismssal of his civil rights conplaint wthout prejudice for
failure to exhaust adm nistrative renedies. 42 U. S C
8§ 1997e(a). A prisoner is required to exhaust adm nistrative

remedi es before filing a 42 U.S.C. § 1983 suit. 42 U S.C

8§ 1997e(a); Wendell v. Asher, 162 F.3d 887, 890 (5th Cr. 1998).

“Dismissal under [42 U.S.C.] 8 1997e is nmade on pl eadi ngs w t hout

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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proof. As long as the plaintiff has all eged exhaustion with
sufficient specificity, lack of adm ssible evidence in the record

does not formthe basis for dismssal.” Underwod v. WIson, 151

F.3d 292, 296 (5th GCr. 1998).

Boone did not allege with sufficient specificity in his
district court pleadings that he exhausted his adm nistrative
remedi es through Step 2 of the Texas inmate grievance procedure.

See Wendell, 162 F.3d at 890; Underwood, 151 F.3d at 296. This

case does not present a rare instance warranting an exception to
t he exhaustion requirenent. Underwood, 151 F. 3d at 296. The
district court thus did not err in dismssing Boone’'s 42 U S. C
8§ 1983 conplaint for failure to exhaust adm nistrative renedi es.
The district court’s judgnent is AFFI RVED

Boone’s notion for the appoi ntnent of counsel is DEN ED

AFFI RVED; MOTI ON FOR THE APPO NTMENT OF COUNSEL DEN ED.



