IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40388
Summary Cal endar

GERALD KI NG

Pl ai ntiff-Appellant,
V.
WAYNE SCOTT; TEXAS DEPARTMENT OF CRI M NAL JUSTI CE; TEXAS
BOARD OF PARDONS AND PAROLES; W LLI AM SHELBY; WOOTEN,
Warden; T. HAYNES, Major; UN VERSITY OF TEXAS MEDI CAL
BRANCH GALVESTON

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 99-CV-235

 December 12, 2002
Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Cerald King, Texas prisoner nunber 589458, has appeal ed the
district court’s judgnent dismssing his civil rights conpl ai nt
as frivolous pursuant to 28 U. S.C. 8§ 1915(e)(2)(B)(i).

King’s notions for |eave to supplenent the record on appeal

and for appointnent of counsel are denied. See Theriot v. Parish

of Jefferson, 185 F.3d 477, 491 n.26 (5th Gr. 1999); Uner v.

Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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King conplains that the district court dism ssed his
conplaint prior to serving the defendants. An in forma pauperis
(“I'FP") conplaint shall be dismssed at any tine if the district
court determnes that the case is frivolous or malicious. Siglar

v. Hightower, 112 F.3d 191, 193 (5th Cr. 1997); see 28 U S.C

8 1915(e)(2)(B)(i).
King contends that the district court should not have
di sm ssed his conplaint without holding an evidentiary hearing

pursuant to Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985).

King has not shown that the deficiencies in his constitutional
clains could be cured by additional factual devel opnent. See

Eason v. Thaler, 14 F.3d 8, 10 (5th Cr. 1994).

King contends that the defendants acted with deliberate
indifference to his asthma and hypertensi on by changing his
medi cation and by assigning himto field work. King nerely
di sagrees with the course of treatnent. Unsuccessful nedica
treatnent, acts of negligence, neglect, or nedical mal practice
are insufficient to give rise to a 42 U S.C. §8 1983 cause of

action. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991);

see Jackson v. Cain, 864 F.2d 1235, 1246 (5th Cr. 1989).

King contends that the defendants retaliated agai nst him
because he is a wit witer. King' s conclusional allegations
show only that King subjectively believes that the defendants

retaliated against him See Wods v. Smth, 60 F.3d 1161, 1166
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(5th Gr. 1995); see also Johnson v. Rodriguez, 110 F.3d 299, 310

(5th Gir. 1997).

King contends that the Unit Warden had established a quota
for field workers and that blacks and wit witers were singled
out for work in the fields. He contends that the defendants were
nmotivated by racial aninmus because he is black. King conplains
al so that the defendants retaliated agai nst him because he filed
a civil rights conplaint in the district court. Because these
i ssues have been raised for the first tine on appeal, they have

not been consi der ed. See Leverette v. Louisville Ladder Co., 183

F.3d 339, 342 (5th Gr. 1999).

King contends that the district court erred in determ ning
that the Texas Departnment of Crimnal Justice—nstitutional
Di vision and the Texas Board of Pardons and Parol es are inmune
fromsuit under the Eleventh Amendnent. This argunent is w thout

merit. See AQiver v. Scott, 276 F.3d 736, 742 & n.5 (5th Cr

2002); Littles v. Board of Pardons and Paroles Div., 68 F.3d 122,

123 (5th Gr. 1995).
King contends that the district court was unfairly biased

against him This argunent is without nerit. See Liteky V.

United States, 510 U. S. 540, 555 (1994).

Because the appeal is frivolous, it is dismssed. See

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983); 5TH QR

R 42.2. The dismssal of this appeal as frivolous and the

di sm ssal of the conplaint as frivolous by the district court
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both count as a strike for purposes of 28 U S.C. § 1915(g). See

Adepegba v. Hammons, 103 F. 3d 383, 388 (5th Cr. 1996). In King

v. Texas Dept. of Crim Justice—tnstitutional Div., No. 02-10380

(5th Gr. Cct. 30, 2002) (unpublished), this court recognized
that King had accunul ated three strikes for purposes of 28 U S. C
8§ 1915(g). We reiterate that King may not proceed |IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED;, MOTI ONS DENI ED; | MPOSI TI ON OF THREE-

STRI KES BAR REI TERATED



