IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40170
Conf er ence Cal endar

RI CHARD M ANCI RA,

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-Cv-294

© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Richard M Ancira, federal prisoner # 52912-080, appeals the
district court’s dismssal of his 28 U S.C. § 2241 petition. The
district court found that Ancira had not satisfied the
requi renents of the “savings clause” of 28 U S C 8§ 2255, which

would allow himto raise his claine in a 28 U S.C. § 2241

petition.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Under the savings clause, if the petitioner can show t hat
28 U.S.C. 8§ 2255 provides himw th an inadequate or ineffective

remedy, he may proceed by way of 28 U. S.C. § 2241. See Pack v.

Yusuff, 218 F.3d 448, 451 (5th Cr. 2000). A petitioner nust
show that (1) his clains are based on a retroactively applicable
Suprene Court decision that establishes that the petitioner may
have been convicted of a nonexistent offense, and (2) his clains
were foreclosed by circuit law at the tinme when the clains shoul d
have been raised in his trial, appeal, or first 28 U S.C. § 2255

nmot i on. See Reyes-Requena v. United States, 243 F.3d 893, 904

(5th Gr. 2001). The burden of comng forward with evidence to

show t he i nadequacy of a 28 U.S.C. § 2255 notion “rests squarely

on the petitioner.” Jeffers v. Chandler, 253 F.3d 827, 830 (5th
Cr. 2001).
On appeal, Ancira argues that the increase in his sentence

based on his prior convictions violates Apprendi v. New Jersey,

530 U.S. 460 (2000). Hi s argunent fails. First, in Kinder v.

Purdy, 222 F.3d 209, 213-14 (5th Cr. 2000), cert. denied, 531

U S 1132 (2001), this court held that a clai mof actual

i nnocence of a career-offender enhancenent is not properly raised
ina 28 US. C 8§ 2241 petition because the petitioner is not
claimng actual innocence of the crinme of conviction, only of the
enhancenent. Second, Apprendi specifically excepted prior

convictions as el ements of the offense. See Apprendi, 530 U. S.

at 490. Third, there is no Apprendi violation even if Apprendi
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appl i ed, because Ancira was sentenced bel ow the statutory nmaxi mum
of inprisonnent. See 21 U. S.C. § 841(b)(1)(B)(i). Accordingly,

the dismssal of his 28 U S.C. § 2241 petition is AFFI RVED



