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Appel I ants Roxco, Ltd. and Nobel Insurance Conpany appeal
fromtwo rulings of the district court. First, they argue that
the district court erred in determning, after a bench trial,
that they failed to prove their detrinental reliance claim

Second, they argue that the district court erred in determning

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



that their tort clains had prescribed. Finding no error, we
affirm

The parties’ dispute arose froma construction project on
Bar ksdal e Air Force Base in Bossier City, Louisiana. Appellant
Roxco Ltd., a general contractor, received a contract to build
base housing. Roxco, then, subcontracted with Exterior/Interior
Specialties, Inc. (“Exterior/Interior”) to provide exterior
insul ation and finish system (EIFS) for the housing.
Exterior/Interior chose to use ThoroWall, a product manufactured
by Appellee Harris Specialty Chemcals, Inc., for the EIFS work.
The governnent contract contai ned two approval requirenments
relating to EIFS: first, the product had to be governnent-
approved, and second, the EIFS manufacturer had to approve the
applicator. Harris issued a certificate that it had trained and
approved Exterior/Interior. The certificate also contained a
di scl ai mer underneath the signatures of Harris enployees. This
disclainmer read: “[t]his is an independent contractor and Harris
Specialty Chem cal s cannot control the manner of their work, or
guarantee that they will correctly apply and handl e all ThoroWall
products with specifications.”

Yet Harris provided no training to Exterior/Interior before
it issued the certificate. Harris contends, and presented
evi dence in support of its contention, that it did provide sone

training to Exterior/Interior enployees before work on the



project began. Harris also contends that Exterior/Interior
personnel had perfornmed simlar work in the past and that Harris’
techni cal representative had i nspected sone of
Exterior/Interior’s other work.

The parties appear to agree that Exterior/Interior’s work
under the subcontract was unacceptable. |In the fall of 1995,
Harris’ technical representative noted problens with
Exterior/Interior’s work during a visit to the site and noted
those problens in an internal nmenorandum that indicated various
problenms with Exterior/Interior and suggested that Harris supply
additional training. Despite these problens, Harris subsequently
recertified Exterior/Interior as an applicator. Eventually,
however, the governnent and Roxco noticed the problens with
Exterior/Interior. Roxco termnated Exterior/Interior’s contract
on March 14, 1997. According to Roxco, it cost approximately
$965, 000 to solve the problens that Exterior/Interior created.

On Cctober 3, 1997, Roxco sued Exterior/Interior, its
princi pals, and Nobel I|nsurance Conpany, who had issued
Exterior/Interior’s bond. Roxco and Nobel settled in March 1998,
and under that agreenent, both parties agreed to sue Harris for

the renedi ation costs. Roxco and Nobel .2 conplied with this

2Because Nobel has no claimapart fromRoxco's claim we
will refer to both Appellants collectively as “Roxco.”
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agreenent and brought the present suit against Harris® on May 21,
1998.4 In this suit, Roxco brought clains based on negligence,
inputed liability, refusal to warrant Exterior/Interior’s work,
and delay in inspecting the renedial EFIS work. [In the original
suit, Roxco eventually dismssed its clains against
Exterior/Interior on July 19, 1999.

The district court partially granted Harris’ notion for
summary judgnent, ruling that all of Roxco's tort clains were
barred by Loui siana’s one-year prescriptive period. The court
permtted Roxco’'s quasi-contractual detrinmental reliance claimto
proceed to trial.®

After the first day of trial, the parties agreed to a bench

3Roxco sued both Harris and Senergy, Inc., Harris's forner
conpetitor. I n Novenber 1997, Harris acquired Senergy, which
t hen becane a division of Harris.

“Roxco originally filed this suit in Mssissippi state
court. Harris renoved the case to the United States District
Court for the Southern District of Mssissippi and filed a notion
to dismss for lack of personal jurisdiction. The district court
granted this notion and transferred the case to the Wstern
District of Louisiana.

SFromthe conplaint, it does not appear that Roxco ever
actually pleaded this claim In fact, the district court’s
summary judgnent order noted as nuch, indicating, “[i]n the
present action, Roxco and Nobel are suing HSC on the follow ng
bases: (1) negligent certification, (2) negligent inspection, (3)
inputed liability, (4) refusal to warrant work of certified
contractor, (5) delay in warranty inspection and (6) punitive
damages.” (Order at 3). Nevertheless, later in its order, the
district court noted that it “recognize[d] that the plaintiffs
have sought relief in both contract and in tort. |ndeed, the
plaintiffs have alleged a prima facie case of detrinenta
reliance.” (Order at 7) Harris never objected to this ruling.

4



trial. After both sides presented evidence, the district court
heard argunent and asked questions on Novenber 22, 2002. The
district court then addressed the parties, giving them
opportunity to respond, on Novenber 26. The district court found
for Harris and entered judgnent to that effect. Roxco tinely
appeal ed.

Nei t her party has objected to the district judge’'s failure
to make separate findings of fact and concl usions of |aw.
| nstead, the district judge, on Novenber 26, 2002, sunmed up his
concl usions, beginning “Here’s where | think | am” The judge
then described his findings, but permtted Roxco' s counsel to try
to change his mnd. Roxco’s counsel did not succeed in this
effort. The judgnent in this case also states that it is “for
the reasons stated in open court on Novenber 26.” Thus,
statenents nmade during argunment on Novenber 22, 2002 are not part
of the judge's findings. Although the better practice m ght have
been to make clear, separate findings of fact and concl usi ons of
law, we determine that the judge s statenents on the record on
Novenber 26 permt us to conduct a review of this case.

St andard of Revi ew

We review the grant of summary judgnent de novo, using the

sane standards as the district court. Hanks v. Transcon. @Gas

Pipe Line Corp., 953 F.2d 996, 997 (5" Cr. 1992). To be

entitled to summary judgnent, the novant nust show t he absence of



any genuine issue of material fact. Taylor v. Geqq, 36 F.3d

453, 457 (5'" Gir. 1994). We review the district court’s
findings of fact after a bench trial for clear error. Canal

Barge Co., Inc. v. Torco G| Co., 220 F.3d 370, 375 (5th Cr

2000). Under this standard, we reverse “only if we have a

definite and firmconviction that a m stake has been commtted.”

1d.

Detri nental Reliance

Roxco’s detrinental reliance claimis based on Loui si ana

Cvil Code Article 1967, which reads:

A party may be obligated by a prom se when he knew or
shoul d have known t hat the prom se woul d i nduce t he ot her
party torely onit to his detrinment and the other party
was reasonable in so relying. Recovery may be limted to
t he expenses i ncurred or the danages suffered as a resul t
of the prom see's reliance on the prom se. Reliance on a
gratuitous prom se nade wthout required formalities is
not reasonabl e.

LA. Qv. CopE ART. 1967
A claimunder this provision is based on prom ssory

est oppel, not tort.® Breaux v. Schlunberger O fshore Servs.,

817 F.2d 1226, 1229 (5th Cr. 1987); _Stokes v. Ceorgia-Pacific

Corp., 894 F.2d 764, 770 (5th G r. 1990) (detrinental reliance
claimis not based on tort). The el enents of a detrinenta
reliance claimare: 1) that the defendant nmade a prom se, (2)

that the plaintiff’s reliance on this represented prom se was

5This distinction permits Roxco to get around Louisiana's
one-year prescriptive period for tort actions.
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reasonable, and (3) that the plaintiff’s reliance caused a change

in positionto its detrinment. [Industrias Magroner Cueros y

Pieles, S.A. v. Louisiana Bayou Furs, Inc., 293 F.3d 912, 921

(5th Gr. 2002). Roxco, however, points to cases that describe
the first elenent in terns of “representation.” Stokes, 894 F. 2d
at 768; Breaux, 817 F.2d at 1230 (5th Gr. 1987). But in these
cases, the representations are clearly representations related to
prom ses or contracts. In Stokes, the representati on was that

t he defendant would provide the plaintiff a |ong-term contract.

St okes, 894 F.2d at 766. I n Breaux, the defendant represented
that it agreed to enter into a | ease. Breaux, 817 F.2d at 1230.
The statute, too, by its | anguage, requires the representations

to be promses. See Dugas v. Guillory, 719 So.2d 719, 725 (La.

App. 3d Cir. 1998) (elenents of a detrinental reliance claimare
“the existence of a prom se and an individual's reasonabl e
reliance thereon that promse to his detrinent”); diver V.

Central Bank, 658 So.2d 1316, 1323, 26,932 (La. App. 2d Cr.

1995) (“A condition precedent to proving a claimfor detrinental
reliance is denonstrating the exi stence of a prom se upon which
the injured party could reasonably rely.”)

The district court found that only two of the alleged
m srepresentations were promses — the two certificates were
prom ses to instruct Exterior/Interior. But the district court

al so found that Roxco could not reasonably rely on these prom ses



as a warranty of the work, particularly since both certificates
expressly state that the certificate provides no guarantee that
t he i ndependent contractor woul d adequately performthe work.

Evi dence at trial anply supports this conclusion, which we only

review for clear error. See In re Cotson, 991 F.2d 257, 260-61

(reasonabl eness of reliance is generally a question of fact).
The district court did not err when it concluded that Roxco
failed to establish the elenments of its detrinental reliance
claim

Prescri ptive Period

In its summary judgnent ruling, the district court concluded
that Roxco’s tort clains had prescribed. The court determ ned
that Roxco’s clains accrued on March 14, 1997, when Roxco
termnated its contract with Exterior/Interior. Louisiana has a
one-year prescriptive period for tort clains,’” so unless the
prescriptive period was interrupted, Roxco’'s clains had
prescribed when it sued Harris on May 21, 1998.

Roxco contended that its suit against Harris’s joint
tortfeasor Exterior/Interior interrupted the prescriptive period.
The district court disagreed and ruled that Harris and
Exterior/Interior were not joint tortfeasors. On appeal, Roxco
chal | enges this concl usion.

Under Louisiana Gvil Code article 2324(c), “[i]nterruption

‘LA. Gv. CobE ANN. art. 3492.



of prescription against one joint tortfeasor is effective against
all joint tortfeasors.” Roxco sued Exterior/Interior within the
one-year prescriptive period. According to Roxco, its suit

agai nst Exterior/Interior interrupted prescription against Harris
because Harris and Exterior/Interior were joint tortfeasors.
Because the clainms had clearly prescribed, Roxco bore the burden

of showi ng that prescription was interrupted. Vincent v. Tusch,

618 So.2d 385, 385 (La. 1993).

Harris contends that interruption was ineffective because
Roxco’s lawsuit against Exterior/Interior was for breach of
contract, not for tort clains. Roxco agrees that its original
conpl ai nt agai nst Exterior/lInterior only contained breach of
contract clains. Roxco argues, however, that it anended the
conplaint to include tort clains against Exterior/Interior.
Nevert hel ess, Roxco never attached the anended conplaints to its
response to the summary judgnent notion. Nor are the anended
conplaints in the record. The record only contains the original
conpl ai nt against Exterior/Interior and a docket sheet show ng
t he dates when Roxco anended its conplaint. The district court,
t hus, had no evidence before it that Exterior/lInterior was a
joint tortfeasor or that Roxco had sued it for tort clains.
Therefore, summary judgnent was proper.

AFFI RVED



