United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 13, 2004

Charles R. Fulbruge llI
No. 02-31215 Clerk

KELVIN M DCSS, JR ,
Plaintiff - Appellant,
V.

BEN MORRI' S, Chief; SLIDELL POLI CE DEPARTMENT; CITY OF SLI DELL;
ST. PAUL FI RE & MARI NE | NSURANCE COMPANY,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 01-CV-2208-T

Bef ore DEMOSS, DENNI'S, and PRADO, Circuit Judges.!?
EDWARD C. PRADO, Circuit Judge.

Kelvin M Doss brought the underlying suit against the
Slidell Police Departnent, Police Chief Ben Mixris, the Gty of
Slidell, and St. Paul Fire & Marine |nsurance Conpany, asserting
violation of 42 U S.C. § 1983 and state law torts of assault,
battery, false inprisonnment, and intentional infliction of
enotional distress, under a theory of vicarious liability. The

district court dismssed all of Doss's clains for failure to

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



state a claimupon which relief could be granted under FED. R
GQv. P. 12(b)(6). Doss appeals only the dism ssal of his state

| aw cl ai ns.

Background Facts

On February 3, 2001, Kelvin M Doss was all egedly approached
by four police officers on the street in Slidell, Louisiana.
According to Doss, one of those officers grabbed Doss’s wists
and pulled his arns behind his back, dislocating both of Doss’s
shoul ders. Doss clainms that he advised the officer that his
shoul ders were injured and requested nedi cal assistance, but the
officer instead forced himto place his hands on a car, causing
Doss further injury. Doss contends that the officers detained
hi m pursuant to accusations of fighting, and finally rel eased
him Doss asserts that he in no way provoked the actions of the
officers. Doss further avers that he sought out Slidell Police
Chief Ben Morris on the day of the incident, and conplained to
Chief Morris that four officers had wongly detained and injured
him Doss clains that Chief Mrris agreed to investigate the
matter and discipline the officers invol ved.

Doss later filed this |lawsuit against the defendants,
alleging civil rights violations under 42 U S. C. 8§ 1983 and
Loui siana tort clains of false inprisonnent, assault, battery,

and intentional infliction of enotional distress, under a theory



of vicarious liability. Defendants filed an Answer denyi ng
Doss’s clains and noved for subm ssion of a Rule 7(a) Reply by
Doss, affirmatively asserting qualified imunity. The district
court granted the notion. Doss filed his Rule 7(a) Reply, and
Def endants noved to dism ss under FED. R Qv. P. 12(b)(6). The
district court granted the 12(b)(6) notion, dismssing all of
Doss’s clains and entering judgnent in favor of Defendants. Doss
moved to alter or anend judgnent pursuant to FED. R Cv. P. 59,
chal l enging the court’s dismssal of his state law tort cl ai ns.
The notion was denied, and Doss tinely appeal ed the district
court’s judgnent regarding only the dismssal of his state | aw
clains of battery, assault, false inprisonnent, and intentional

infliction of enotional distress.

Anal ysi s
Rule 12(b)(6) Dism ssal of State Law C ains

Doss argues on appeal that the district court erroneously
di sm ssed his Louisiana tort clains for assault, battery, false
i nprisonnment, and intentional infliction of enotional distress
under Rule 12(b)(6). This Court reviews dismssals under FeED. R
GQv. P. 12(b)(6) de novo. Geen v. Polunsky, 229 F.3d 486, 488
(5th Gir. 2000).

A notion to dism ss under Rule 12(b)(6) is not appropriate

unless the plaintiff’s pleadings on their face show, beyond a



doubt, that the plaintiff cannot prove any set of facts
sufficient to entitle himto relief. Garrett v. Commonweal th
Mortgage Co., 938 F.2d 591, 594 (5th Gr. 1991). In determning
whet her a case was properly dism ssed under Rule 12(b)(6), the
reviewi ng court nust assune all facts contained in the pleadings
are true, Davis v. Monroe Cy. Bd. of Educ., 526 U S. 629, 633
(1999), and view the facts in the |ight nost favorable to the
plaintiff. Collins v. Mirgan Stanley Dean Wtter, 224 F.3d 496,
498 (5th Gr. 2000). Finally, while 8§ 1983 clains are subject to
hei ght ened pl eadi ng requirenents, state tort clains need only
satisfy the lower threshold of general federal “notice pleading”
requi renents to survive a 12(b)(6) nmotion. Mrin v. Caire, 77
F.3d 116, 123 (5th CGr. 1996).

In the instant case, the district court dismssed all of
Doss’s clains, including his state tort clains, against all of
t he defendants. At the outset, we note that the district court
concluded in its Rule 7(a) Order that “Plaintiff’s Louisiana tort
clains satisfy” the requirenents of general federal “notice
pl eading.” Despite this finding, the trial judge ultimtely
concluded that Doss failed to state any clains upon which relief
could be granted. The district court’s order dism ssing Doss’s
clains was very brief; the court nerely stated that Doss failed
to support his allegations, that Doss “admtted that he cannot

identify the person who allegedly injured him” and that Doss did



not “allege[] any facts which woul d show causation.” The
district court also found that several of Doss’s allegations—none
specifically nanmed-were unfounded based on the facts presented in
hi s pl eadi ngs.

Appel | ees concede that Doss could correctly bring a claim of
vicarious liability against the City of Slidell? and its insurer.
They argue, however, that Doss did not sufficiently plead any
underlying state law torts, which is necessary to bring a
vicarious liability clai munder Louisiana Gvil Code Article
2315.% In the instant case, the state lawtorts asserted by Doss
were battery, assault, false inprisonnment, and intenti onal
infliction of enotional distress.

Under Louisiana law, battery is defined as intentional
harnful or offensive contact with a person. Lowey v. Pettit,
737 So. 2d 213, 216 (La. App. 2 Gr. 1999). To establish
battery, the plaintiff need not prove malice or an intent to
inflict actual damage; a showing that the actor intended to

inflict an of fensi ve contact without the other's consent is

2Appel | ees assert that there is no such entity as the
“Slidell Police Departnent”, which can be sued, and that the
“City of Slidell” is the properly nanmed defendant for actions
agai nst the police departnent. However, the propriety of the
defendants naned in this lawsuit is not at issue on appeal;
therefore, we do not address the matter in this opinion.

SArticle 2315 is one of the codal bases in Louisiana for a
claimin tort, and states that "[e]very act whatever of man that
causes damage to anot her obliges himby whose fault it happened
torepair it." See Porteous v. St. Ann’s Café & Deli, 713 So. 2d
454, 456 (La. 1998).



sufficient. See id. Assault is the immnent threat of a
battery. Bulot v. Intracoastal Tubular Services, Inc., 730 So.
2d 1012, 1018 (La. App. 4 CGr. 1999). False inprisonnent nay be
proven if the plaintiff was detained and the detention was
unlawful . See Hughes v. @ulf Int’l, 593 So. 2d 776, 780 (La.

App. 4 Gr. 1992). Finally, the Louisiana Suprene Court has held
that the tort of intentional infliction of enotional distress
occurs when a person “by extrenme and outrageous conduct
intentionally causes severe enotional distress to another.” See
Wiite v. Mnsanto, 585 So. 2d 1205, 1209 (La. 1991).

In his Conplaint and Rule 7(a) Reply, Doss alleged that four
Slidell police officers “physically detained” Doss during a Mardi
Gras parade and wongfully accused himof fighting. Doss further
stated that one officer intentionally handl ed Doss’s person in
such a manner that Doss’'s shoul ders were dislocated, and that the
officer further injured Doss by “forcing himto place both of his
hands on a car while his shoul ders were dislocated.”

The facts asserted by Doss are admttedly brief. However,
when taken as true and viewed in the light nost favorable to
Doss, we find that the foregoing facts describing a police
officer’s intentional and injurious contact with Doss, and Doss’s
al l eged wongful detention sufficiently state clains for battery,
assault, and fal se inprisonnent under a theory of vicarious

liability against the City of Slidell, the city’s insurer, and



the Slidell Police Departnent. However, we conclude that Doss
did not sufficiently plead a claimfor intentional infliction of
enotional distress, because he did not claimto have suffered
enotional distress of any kind in his pleadings. Consequently,
we conclude that the district court erroneously dism ssed Doss’s
state law tort clains against the City of Slidell, the Slidel
Police Departnent, and St. Paul Fire & Marine |Insurance Conpany
for battery, assault, and false inprisonnent, but correctly

di sm ssed Doss’s claimof intentional infliction of enotional

di stress.

Appel | ees further aver that the dism ssal of Doss’s state
law tort clainms should be affirnmed as to Police Chief Mrris, in
particular. A review of the record indicates that Doss’s clains
agai nst Chief Mrris were based on an all eged conspiracy to
violate Doss’s civil rights, and that Doss did not plead any
viable state tort |law clains against Chief Mirris. Accordingly,
we affirmthe district court’s dism ssal of Doss’s state | aw

clains with respect to Chief Mrris.

Qualified Imunity
Finally, in addition to arguing that Doss’s Louisiana tort
clains were properly dismssed for failure to state a claim the
appel l ees contend that they were entitled to qualified inmmunity

under Moresi v. Departnent of Wldlife & Fisheries, 567 So. 2d



1081 (La. 1990).*4 The imunity discussed in Mresi, however, is

i napposite to this case. Mresi did not recognize a right to
qualified imunity for conduct that exposes an officer to
liability under Louisiana tort |law. Rather, the clains asserted
in Moresi were civil rights clainms, and the imunity recogni zed
inthat case was limted to actions “against state officers or
persons acting under the color of state | aw for damages caused by
a violation of Article I, 8 5 of the Louisiana Constitution.”

ld. at 1094. Thus, the qualified inmmunity laid out in Moresi
does not shield the defendants fromthe tort clains asserted by

Doss.

Concl usi on
Based on the foregoing anal ysis, we conclude that the
district court’s dism ssal of Doss’s claimfor intentional
infliction of enotional distress against all defendants, and the

dism ssal of all state |law clains against Chief Ben Mrris, was

“This Court notes that LA Rev. STAT. ANN. § 9:2798.1 (1997)
provides limted statutory inmunity for “certain acts carried out
by police officers in the course of their duties.” Ducote v.
City of Alexandria, 677 So. 2d 1118, 1120 (La. App. 1996).
Section 9:2798.1(B) provides that “[I]iability shall not be
i nposed on public entities or their officers or enpl oyees based
upon the exercise or performance or the failure to exercise or
performtheir policymaking or discretionary acts when such acts
are within the course and scope of their |awful powers and
duties.” (enphasis added). However, we do not address the
applicability of section 9:2798:1 in this case, as it was not
expressly invoked by the defendants in the district court or on
appeal .



proper and we hereby AFFIRM the district court’s order dism ssing
Wth respect to those clains. However, we further conclude that
the district court’s dismssal of Doss’s state tort clains
against the Gty of Slidell, the Slidell Police Departnent, and
the St. Paul Fire & Marine |Insurance Conpany for assault,

battery, and false inprisonnent under Rule 12(b)(6) was
erroneous; therefore, we REVERSE that portion of the district
court’s order dism ssing those clains. Accordingly, we REMAND
this case for further proceedings.

AFFIRMED in part, REVERSED in part, and REMANDED.



