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PER CURI AM *

Plaintiff-appellant 730 Bienville Partners, Ltd. (“Bienville”)
contests dismssal of its insurance coverage claim against

def endant - appel | ee Assurance Conpany of Anmerica (“Assurance”) on

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



summary judgnent. For the follow ng reasons, we AFFI RM
| . Background

Bienville owns the New Ol eans-based St. Louis Hotel and St.
Ann Hotel, for which it purchased a single comrercial property
i nsurance policy for both properties from Assurance. That policy
included a “Gvil Authority Extension,” which provi des coverage for
sustai ned business incone |osses due to the actions of a
governnental authority. This Extension reads:

W will pay for the actual |oss of *“business
i ncone” you sustai ned and necessary “extra expense”
caused by action of civil authority that prohibits
access to your prem ses due to direct physical |oss
of or damage to property, other than that at the
“covered prem ses” caused by or resulting from any
Covered Cause of Loss. This coverage wll apply
for a period of up to 4 consecutive weeks fromthe
date of that action.

After the terrorist attacks in New York and Washi ngton, D.C.
on Septenber 11, 2001, the Federal Aviation Adm nistration (“FAA")
grounded all non-mlitary aircraft and closed all non-mlitary
ai rports. The airports reopened two days |ater. Because the
airports were closed, Bienville's hotels received a significant
nunber of guest cancell ations between Septenber 11 and Septenber
26. The slowdown in business led Bienville to close the St. Ann
Hotel from Septenber 18 to Septenber 26. Although the hotels stil
gener ated approxi mately $200,000 in revenue between Septenber 11

and Septenber 26, Bienville clainms to have |ost $202,940 in room

revenue and banquet facility food and beverage sales due to the



airport shutdown. Bienville filed aclaimw th Assurance for these
| osses, which Assurance deni ed.

On Decenber 3, 2001, Bienville filed suit agai nst Assurance in
Loui siana state court for coverage under the policy. Assur ance
renoved the suit to the Eastern District of Louisiana on January
14, 2002. Both parties noved for summary judgnent, and on
Septenber 30, 2002, the district court granted Assurance’s notion
and denied Bienville's notion, ruling that Bienville was not
entitled to coverage under the Assurance policy. Bienville tinely
appeal ed.

1. Analysis

W review a district court’s grant of summary judgnent de
novo, N Y. Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336, 338
(5th Gr. 1996), and we apply Louisiana lawto this diversity suit.
Under Louisiana law, the rules of interpretation for insurance
contracts are as foll ows:

An insurance policy is a contract between the

parties and should be construed enploying the genera

rules of interpretation of contracts set forth in the

Loui siana Cvil Code. The parties' intent, as reflected

by the words of the policy, determne the extent of

coverage. Wrds and phrases used in a policy are to be

construed using their plain, ordinary and generally

prevailing neaning, unless the words have acquired a

techni cal neani ng. An insurance policy should not be

interpreted in an unreasonabl e or a strai ned manner so as

to enlarge or to restrict its provisions beyond what is

reasonably contenplated by its terns or so as to achi eve

an absurd conclusion. Were the |anguage in the policy
is clear, unanbi guous, and expressive of the intent of



the parties, the agreenent nust be enforced as witten.
However, if after applying the other rules of
construction an anbiguity renmains, the anbi guous
provision is to be construed against the drafter and in
favor of the insured.

Reynol ds v. Select Properties, Ltd., 634 So. 2d 1180, 1183 (La.

1994) (citations omtted).

The main issue in this appeal concerns whether the FAA
prohi bited access to the Bienville hotels by shutting down the
airports. The Cvil Authority Extension provides the insured with
coverage for business incone |osses “caused by action of civi
authority that prohibits access to your prem ses due to direct
physical |oss of or danage to property, other than that at the
‘covered prem ses’ caused by or resulting fromany Covered Cause of
Loss.” Therefore, the airport shutdown nust have prohi bited access
tothe Bienville properties in order for ustofindthat its | osses

are covered under the policy.

Assurance argues that the policy provision unanbiguously
excl udes coverage because the FAA did not “prohibit access” to the
Bienville hotels. It contends that the district court correctly
recogni zed that the generally prevailing nmeaning of “prohibit” is
“to forbid by authority or comrand,” and the FAA never forbade
guests fromgoing tothe Bienville hotels. Bienville' s guests were
allowed to and did stay at the hotels during the disputed period.

In fact, Bienville earned $200,000 during this period.



Bienville responds that the term “prohibit” is broader than
Assurance’s interpretation. It argues that the policy can be
reasonably interpreted to enconpass its business | osses due to the
FAA shutdown. It notes that alternative definitions of “prohibit”
are: “to prevent fromdoi ng or acconplishing sonething: effectively
stop” and “to nmake inpossible.” WBSTER S TH RD NEW WORLD | NTERNATI ONAL
DictioNary (1963). Bienville asserts that under these definitions,
the policy covers the FAA's actions because the airport shutdown
“prevented’” or nmade it “inpossible” for Bienville' s guests to get

to its hotels.

Bienville' s argunent is not persuasive. Under Louisiana |aw,
we are required to give words their plain, ordinary, and generally
prevailing neaning. The generally prevailing neaning of “prohibit”
is, as noted by the district court, “to forbid by authority or
command.” It is undisputed that the FAA did not forbid any person
to access the Bienville hotels. The FAA did not “prevent” the
custoners from going to the Bienville hotels because it was not
“inpossible” for the guests to get there. Despite assertions by
Bienville that custoners can only access its hotels by plane, no
custoner was actually prevented fromgetting to New Ol eans. There
were viabl e transportation opti ons, such as autonobil es and trains,
even if custoners chose not to use them That these options were

viable is evidenced by that fact that the hotels still operated at



nearly half capacity during the weeks after Septenber 11
Therefore, it is not reasonable to interpret the FAA's actions as

prohi biting access to the Bienville hotels under this policy.

Al though no Louisiana case addresses civil authority
extensions, the district court decision in St. Paul Mercury
| nsurance Co. v. Magnolia Lady, Inc., 1999 W 335371191, at *1
(N.D. Mss. Nov. 4, 1999), supports this conclusion. |In Magnolia
Lady, a casino-hotel sued for coverage for business |osses after
the closure of a nearby bridge resulted in an eighty percent drop
i n business. | d. The policy provision provided coverage for
busi ness | osses “when a Civil Authority ... denies access to the
descri bed | ocation because of direct physical |oss or damage to
property by a covered cause of |oss other than at the described
| ocation.” | d. The court denied coverage because the civi
authority did not “deny access” as the “casi no-hotel was accessi bl e
during the period of tine the bridge was under repair, and the
def endant continued operating business and accepting custoners.”

Id. at *3.

As in Lady Magnolia, the Bienville custoners had access to the
hotels during the time the airports were closed, and Bienville
continued to operate its business and to accept custoners.
Al t hough Bienville notes that the policy | anguage is cast in terns

of an action that “denies,” not “prohibits,” access, it does not



explain how the difference in termnology would affect the
determ nation of coverage. Consequently, Bienville has not proven

it is entitled to coverage under this policy.
I11. Concl usion

Because the FAA's action did not prohibit access to the
Bienville properties, it is not entitled to coverage under the
Assurance policy for business | osses sustai ned due to the events of
Septenber 11. Therefore, we AFFIRM the district court’s grant of

summary judgnent in favor of Assurance.



