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PER CURI AM *

Denaud M Egana, Loui siana prisoner # 410663, who was
formerly incarcerated at the D xon Correctional Institute,
appeals fromthe dismssal of his clains agai nst Warden Janes
LeBlanc for failure to state a claimon which relief may be

granted. Egana contends that his right against cruel and unusual

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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puni shment was vi ol ated because he was exposed to unusual ly high
| evel s of environnental tobacco snoke (ETS); because his transfer
request to a nonsnoking dormtory was deni ed; and because he was
not transferred to a nonsnoking area despite Warden LeBl anc’s
assurance that he would be considered for a transfer once
nonsnoki ng accommodati ons becane avail able. According to Egana,
nonsnoki ng accommodati ons becane available in the two years
follow ng the denial of his grievances, yet he was not
transferred.

Egana failed to state a claimthat Warden LeBl anc was
deliberately indifferent for denying Egana’ s transfer to a
nonsnoki ng area due to space unavailability in Septenber 1999.
Helling v. MKinney, 509 US. 25, 36 (1993). As to that claim
the district court’s judgnent is AFFI RVED

Egana did all ege that space had becone avail abl e since
his transfer request was rejected and that he had not been
transferred. He alleged that he was confined in a dormtory of
about 66 nmen, nore than half of whom were snokers, that ETS was
abundant and concentrated, that he was a nonsnoker with asthma,
and that he had suffered lung difficulties due to his ETS
exposure. |t is conceivable that Egana was exposed to an
unreasonably high level of ETS. Helling, 509 U S. at 35.

Both Warden LeBl anc and the official who addressed Egana’s
third-step response indicated that Egana woul d be consi dered for

a transfer once space becane available in a nonsnoking area. The
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| anguage used in the responses to Egana’s gri evances can be read
as suggesting that prison officials would act affirmatively to
have Egana transferred. It is unclear fromthe record whet her
Warden LeBlanc is personally responsible for ensuring that
transfers occur in such a circunstance, see Thonpkins v. Belt,
828 F.2d 298, 303-04 (5th Cr. 1987) (supervisory liability), or
whet her he shoul d have notified the responsible official that
Egana was to be noved when space becane avail abl e.

It is conceivable that Egana can prove that Warden LeBl anc
acted unreasonably and with deliberate indifference by failing to
have hi m noved when and if space becane avail able in a nonsnoking
area, particularly if Egana has asthma. Helling, 509 U S. at 36.
As to Egana’s claimthat WAarden LeBl anc violated his Eighth
Amendnent right by failing to have himtransferred, the district
court’s judgnent dismssing that claimfor failure to state a
claimis VACATED AND REMANDED.

AFFI RVED in part; VACATED in part; and REMANDED



