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PER CURI AM ™"

In this insurance coverage di spute, an equi pnent rental

conpany, Branbles Equi pnent Services, Inc., sued its custoner's

conprehensive general liability carrier, Travelers Indemity

Conpany. Branbles sought to require Travelers to defend and

indemmify it against the personal injury clains of its custoner's

enpl oyee under the "additional insured" endorsenent of the

custoner's conprehensive general liability policy. The district

court granted Travelers' notion for summary judgnent, and

Branbl es now appeal s the decision. For the follow ng reasons, we

AFFI RM
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FACTS AND PROCEEDI NGS

On Decenber 14, 2000, Laiche & Conpany rented a man |ift
Branbl es. The rental agreenent between Lai che and Branbl es
red Laiche to indemify and defend Branbl es:

[ Lai che] hereby indemifies, defends, and hol ds
[Branbles] . . . harmess fromall liability

what soever, and shall pay all danmages, | osses,
liabilities, and expenses (including attorney's fees
and ot her defense costs and expenses) for any injury or
damage [sic] operation or condition of the Equi pnent.

[ Lai che] shall so indemify fromand hol d [ Branbl es]
harm ess even though the injury or damage is caused by
or arising out of the machinery or the design,
condition, transportation, repair, maintenance, or use
of the Equi pnent whether or not any service of defect
is caused in whole or part by the conpany, or negl ect
or failure of [Branbles] to warn or give instructions

" Pursuant to 5th Cir. R 47.5, the Court has deternmined that this

opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5th Gr. R 47.5.4.

about the design, condition, repair, or nmaintenance of
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the Equi pnment or its suitability for the job for which

it was rented or inproper or inadequate instructions or

war ni ngs about the operation, use, condition, or

suitability of the Equi pnent.
Lai che further agreed "to protect [Branbles] wth conprehensive
general liability insurance covering all |osses and damages."

Lai che mai ntai ned a conprehensive general liability policy
underwitten by Travelers. The Bl anket Additional |nsured
endor senent provided that the Policy covered

any person or organization you are required by witten

contract to include as an insured, but only with

respect to liability arising out of "your work". This

coverage does not include liability arising out of the

i ndependent acts or om ssions of such person or

organi zation. The witten contract nust be executed

prior to the occurrence of any | oss.

Lai che's enpl oyee Eddi e Edwards used the man |ift for a
paint job the day Laiche rented the equipnent. Wile Edwards was
using the man lift, it began to roll and then overturned,
injuring Edwards. Laiche paid Edwards benefits pursuant to the
Loui si ana Wrkers' Conpensation Act. Edwards and his wife filed
suit agai nst Branbl es, seeking damages for injuries caused by
Branbl es' negligence. The Edwards' allegations of negligence
i ncl uded, anong others, failure to discover the dangerous
condition of the man |ift, failure to warn users of its defective
nature, and failure to maintain the man |ift properly.

Branbles filed a third-party conpl ai nt agai nst Travel ers,

seeki ng a defense agai nst the Edwards' clains and i ndemmity under

the rental agreenent. Travelers successfully noved to bifurcate



the third-party action fromthe underlying lawsuit. Thereafter,
the parties settled the tort action, and follow ng briefing and
argunent, the district court decided the third-party action on
cross-notions for summary judgnent. The district court rendered
summary judgnent for Travelers and di sm ssed Branbles' clains
with prejudice. Branbles now appeals.
1. DI SCUSSI ON

A St andard of Revi ew

We review the district court's ruling on a notion for
summary judgnent de novo, applying the sane |egal standard as the
district court. See Watt v. Hunt Plywod Co., 297 F.3d 405, 408
(5th Gr.2002). An interpretation of an insurance policy
provision is |ikew se an issue of |aw reviewed de novo. See
Performance Autoplex Il Ltd. v. Md-Continent Cas. Co., 322 F. 3d
847, 853 (5th Cr. 2003). Sunmmary judgnent should be granted
only when there is "no genuine issue as to any material fact[.]"
FED. R Qv. P. 56(c); see also Watt, 297 F.3d at 408-09. 1In
determ ning whether there is a dispute as to any material fact,
we consider all of the evidence in the record, but we do not nake
credibility determnations or weigh the evidence. See Reeves v.
Sanderson Plunbing Prods., Inc., 530 U S 133, 150 (2000).
I nstead, we "draw all reasonable inferences in favor of the
nonnmovi ng party[.]" 1d.; see also Watt, 297 F.3d at 409. If we

determ ne, after giving credence to the facts as presented by the



nonnovi ng party, that "the noving party is entitled to a judgnent

as a matter of law," we affirmthe grant of sunmary judgnent.
Fed. R Cv. P. 56(c). "[S]Jummary judgnent is appropriate if the
nonnmovant fails to establish facts supporting an essenti al
el emrent of his prima facie claim" GeoSouthern Energy Corp. V.
Chesapeake Operating Inc., 274 F.3d 1017, 1020 (5th GCr. 2001).

B. Appl i cabl e Loui siana Contract Law

Because this is a diversity case, we apply the substantive
| aw of Louisiana to the issue of coverage. See Erie R Co. v.
Tonpkins, 304 U. S. 64 (1938). Under Louisiana |aw, courts
interpret insurance policies using ordinary contract principles.
See Smth v. Matthews, 611 So. 2d 1377, 1379 (La. 1993). Under
Loui siana law, "the burden in an action on an insurance contract
is on plaintiff to establish every fact in issue which is
essential to his cause of action or right of recovery, including
exi stence of policy sued on, its terns and provisions, and that
his claimis within its coverage." B.T.U Insulators, Inc. v.
Maryl and Casualty Co., 175 So.2d 899, 902 (La. App. 2d Gr. 1965)
(citing Boyd v. Wite, 123 So.2d 835, 839-40 (La. App. 2d Cr.
1960)); see also Vallery v. All Am Life Ins. Co., 429 SO 2d 513,
515 (La. App. 3d Cr. 1983). |If the policy |anguage is
unanbi guous, the policy nmust be enforced as witten. 1d. Any
anbi guous provi sion, however, is construed in favor of coverage.

| d. Exclusionary clauses are construed strictly against the
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insurer. See Grcia v. St Bernard Parish Sch. Bd., 576 So. 2d
975, 976 (La. 1991). |If an exclusionary clause is susceptible to
two or nore reasonable interpretations, we nust adopt the
interpretation favoring coverage. |d.

C. Anal ysi s

The additional insured endorsenent extends coverage to "any

person or organization you are required by witten contract to

include as an insured.” The rental agreenent required Laiche "to
protect [Branbles] with conprehensive general liability insurance
covering all | osses and damages." The district court concl uded

that, as a result of this requirenent, Branbles was an additional
i nsured under the endorsenent. Travelers contends that Branbles
is not an additional insured under the endorsenment because the
rental agreenment did not require Laiche to include Branbles
specifically as an additional insured, but nerely obligated

Lai che to protect Branbles by carrying insurance to fulfill its
contractual obligation to indemify Branbl es.

We hold that the | anguage of the rental agreenent is
sufficient to nmake Branbl es an additional insured under the
endorsenent. The rental agreenent required Laiche "to protect”
Branbl es with conprehensive general liability insurance. The
ordi nary, commobn sense neaning of "to protect with conprehensive
general liability insurance" is "to cover" with insurance. A

requi renent that one party protect another party with insurance



means that the party must secure insurance for the second party.
See Whods v. Dravo Basic Materials Co., Inc., 887 F.2d 618, 622
(5th Gr.1989); Adans v. Falcon Equip. Corp., 717 So.2d 282, 287
(La. App. 2 Cir. 1998). Such an obligation places Branbles
squarely under the endorsenent as a person Laiche was required by
contract to include as an "insured." Travelers' suggestion that
the I anguage in the rental agreenent was insufficiently precise
to trigger additional insured status el evates form over
subst ance.

Under the endorsenent, any person or organi zation that
Laiche is required by witten contract to include as an insured
is considered an "insured" under the Policy, "but only with

respect to liability arising out of 'your work. "Your work" is

defined in the Policy as "[w ork or operations perforned by

[ Lai che] or on [Laiche's] behalf; and [n]jaterials, parts, or

equi pnent furnished in connection with such work or operations."”

The endorsenent specifically excludes coverage for liability

arising out of such party's "independent acts or om ssions."”
Travel ers argues that this exclusion precludes Branbles from

recovering under the endorsenent because Branbles is seeking

coverage for liability stemmng fromits own i ndependent

negligence. The Edwards' conplaint in the underlying tort action

agai nst Branbl es all eges negligence based only on the i ndependent

acts and om ssions of Branbles. The clear |anguage of the



exclusion in the endorsenent unanbi guously excl udes coverage of
Branbles for liability arising out of these acts and om ssions.
As a result, Travelers is entitled to summary judgnent with
respect to Branbles' clains under the Policy.

Branbl es argues that the district court's interpretation of
t he endorsenent renders it anbi guous. The district court
construed the "other insured" provision as applying only in
i nstances in which the other insured is vicariously |iable.
Loui siana's conparative fault |aw recogni zes vicarious liability
only in the limted context of certain relationships, such as an
enpl oyer - enpl oyee rel ationship. See LA CGv. Cooe arts. 2320,
2323, 2324. Branbles contends that because there was no such
relationship between it and Laiche, the "independent acts or
om ssions" exclusion literally negates all of its coverage as an
additional insured. Branbles asserts that the endorsenent is
anbi guous because it establishes coverage for Branbles as an
addi tional insured under the policy, but then the excl usion
negates that coverage, and "[c]overage cannot be provided by the
ri ght hand and then excluded by the left hand.” Seals v. Mrris,
423 So. 2d 652, 656 (La. App. 1st Cr. 1982); see also Credeur v.
Luke, 368 So.2d 1030, 1031 (La. 1979); and McQuire v. Smth, 370
So.2d 895, 897-98 (La. App. 1st Cir. 1979).

To begin with, the cases Branbles cites are distinguishable

fromthis case. In each of those cases, the insurance policy



itsel f was anbi guous, expressly declaring coverage in one

provi sion and declaring effectually in another provision that
there was no coverage. See Seals, 423 So. 2d at 656; Credeur,
368 So.2d at 1032; McCGuire, 370 So.2d at 898. In this case, on
the other hand, Branbles' alleged anbiguity arises only because
Loui siana law applies in this case to the interpretation of the
endorsenent. The alleged anbiguity does not stemfromthe

| anguage of the policy itself. Branbles also contends that the
anbiguity exists with respect to any additional insured under the
policy because it provides coverage only for liability that can
never arise under Louisiana |aw. Branbles' argunent fails to
consi der, however, that an additional insured nay be subject to
tort liability that does not arise under Louisiana |aw.

Branbl es further argues that the Court should interpret the
endorsenent as if Branbles were the only additional insured under
the policy. As the district court noted, however:

To interpret the endorsenent only with respect to the

rel ati onshi p between Branbl es and Lai che would be to

interpret the endorsenent contrary to the intent of the

parties and the clear | anguage of the contract.
Branbl es' reliance on Section IV, Paragraph 7 of the policy
entitled "Separation of Insureds" is m splaced. Branbles argues
that the provision unequivocally establishes that the policy nust
be read and construed as if Branbles were the only insured

contenpl ated. The Separation of |nsureds provision establishes,

however, that the insurance applies as if each "Nanmed | nsured"



were the only Nanmed I nsured. The Conmon Policy Decl arations
identify Laiche as the Naned | nsured under the policy. The
policy clearly distinguishes between the "Nanmed | nsured"”
identified in the policy declarations, i.e., Laiche, and the
"I nsureds" covered under the policy, which include, for exanple,
Lai che's enpl oyees and additional insureds as described in the
endorsenent. Branbles is not a Naned | nsured under the policy,
and thus the Separation of |nsureds provision does not apply to
it.
[11. CONCLUSI ON

Because we conclude that the exclusion in the endorsenent
excl udes coverage to Branbles in this case, we AFFIRMt he

district court's grant of Travelers' notion for summary judgnent.
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