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Petitioner-Appellant Jeronme Bergeron, Louisiana prisoner
#170254, was convicted by a jury of three counts of aggravated rape
and sentenced to three concurrent terns of life in prison w thout
t he benefit of parole, probation, or suspension of sentence. After
denying Bergeron’s 28 U.S.C. § 2254 petition for habeas relief, the
district court granted a certificate of appealability (COA) as to
whet her the State violated Bergeron’s constitutional rights by
failing to disclose tape recordings of interviews with the victins

and by failing to disclose that one of the victins had m stakenly

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



identified another individual, Royal Francis, Jr., as having al so
sexual ly assaulted her. Bergeron filed a notion to file a reply
brief out-of-tine, which we now grant.

A defendant’s right to due process is violated when, on a
request for excul patory evi dence, the prosecution conceal s evi dence
that is both favorable to the defendant and material to the

defendant’s guilt or punishnent. Brady v. Maryland, 373 U S. 83,

87 (1963). Bergeron’s particular Brady claim inplicates
destruction (failure to preserve) material excul patory evidence.
To neet the standard of constitutional materiality when the State
has failed to preserve evidence, the “evidence nmust both possess an
excul patory value that was apparent before the evidence was
destroyed, and be of such a nature that the defendant would be
unabl e t o obtai n conparabl e evi dence by ot her reasonably avail abl e

means.” California v. Tronbetta, 467 U S. 479, 490 (1984).

Furt hernore, the defendant must show that State officials acted in

bad faith. Arizona v. Youngblood, 488 U S. 51, 57-58 (1988).

Al t hough Bergeron shows that there was sone testinony at the
hearing tending to support his clai mregardi ng the tape recordings,
he fails to denonstrate that the state court’s rejection of his
claiminvol ved an unreasonabl e application of clearly established
federal |law or was based on an unreasonabl e determ nation of the
facts in light of the evidence presented in the state court

proceedings. 28 U.S.C. § 2254(d); see Neal v. Puckett, 286 F.3d

230, 246 (5th Cr. 2002)(en banc), cert. denied sub nom Neal v.
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Epps, 123 S. Q. 963 (2003). Furthernore, the state court’s
factual findings that the tapes would not have been favorable to
Bergeron and that the State did not act in bad faith nust be
accorded a presunption of correctness. 28 U . S.C. § 2254(e)(1). In
light of all the testinony before the state court, Bergeron fails
to rebut that court’s findings by proffering evidence that neets

the required hei ghtened | evel of clear and convincing. See H Il v.

Johnson, 210 F.3d 481, 487 (5th Cr. 2000).

Bergeron also fails to denonstrate that the state court’s
rejection of his second claim—that the State violated his rights
under Brady by failing to disclose information that one of the
victine had msidentified Francis as another perpetrator —
i nvol ved an unreasonabl e application of clearly established federal
| aw or was based on an unreasonabl e determ nation of the facts in
Iight of the evidence presented in the state court proceedi ngs. 28
US C 8 2254(d). As the district court noted, the fact that one
of the victins mght have m stakenly identified Francis in a photo
lineup did not reflect on the credibility of that victims
al l egations that she was sexual ly assaulted by Bergeron. He fails
to show that there is a reasonable probability that the result of
t he proceedi ng woul d have been different had the information been
di scl osed. Bagley, 473 U S. at 682.

As Bergeron has failed to denonstrate that he is entitled to
28 U S.C. 8§ 2254 relief, we affirmthe judgnent of the district

court.



MOTI ON GRANTED; JUDGVENT AFFI RMED.



