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M chael L. Schwartz (“Schwartz”) appeals the district
court’s grant of sunmmary judgnent in favor of Anmerican Express
Travel Rel ated Service Conpany, Inc. (“AETRS’) in his suit for
damages associated with AETRS s al | eged unl awful cancell ati on of

his lines of credit. Schwartz contends that the district court’s

Judge, U. S. Court of International Trade, sitting by
desi gnati on.

" Pursuant to 5" QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



j udgnent nust be vacated for |ack of subject matter jurisdiction

and the suit renanded to state court.

Schwartz filed a petition in the Gvil District Court for
the Parish of Oleans seeking relief for the “severe anxiety,
enotional distress, humliation and enbarrassnent both past,
present and future” he suffered, as well as past and present
medi cal expenses incurred as a result of AETRS s term nation of
his credit. Schwartz also asserted an i ndependent claimfor
intentional infliction of enotional distress. AETRS renoved the
suit to federal court on March 21, 2001, w thout objection.
AETRS filed a counterclai mseeking paynent of the bal ances on
Schwartz’s cards, and Schwartz filed an anended conpl ai nt
alleging that he also suffered “substantial financial |oss as a
result of American Express’s msrepresentation.” In his
deposition testinony, Schwartz alleged that as a result of his
mental instability he lost a potential sale of his restaurant,
the Canellia Gill in New Oleans. AETRS filed a Mdtion for
Summary Judgnent, and the district court granted sumary judgnent

in favor of AETRS.

The appellate court reviews the question of subject matter

jurisdiction de novo. Hussain v. Boston O d Colony |nsurance.

Co., 311 F.3d 623, 629 (5th Cr. 2002).

A state court action may be renoved to federal court under

28 U.S.C. 8§ 1441. That statute provides in relevant part:
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(a) Except as otherw se expressly provided by
Act of Congress, any civil action brought in
a State court of which the district courts of
the United States have original jurisdiction,
may be renoved by the defendant or the
defendants, to the district court of the
United States for the district and division
enbraci ng the place where such action is
pendi ng. For purposes of renoval under this
chapter, the citizenship of defendants sued
under fictitious nanes shall be disregarded.

(enphasi s added). “The renoving party bears the burden of

show ng that federal jurisdiction exists and that renoval was

proper.” Manguno v. Prudential Property and Cas. Insurance. Co.,

276 F.3d 720, 723 (5th Cr. 2002) (citing De Aguilar v. Boeing

Co., 47 F.3d 1404, 1408 (5th Gr. 1995).

“To determ ne whether jurisdiction is present for renoval,
we consider the clains in the state court petition as they
existed at the tine of renoval.” Manguno at 723 (citing Cavallini

v. State Farm Mut. Auto Insurance. Co., 44 F.3d 256, 264 (5th

Cr. 1995)). “Any anbiguities are construed agai nst renoval
because the renoval statute should be strictly construed in favor

of remand. “ Manguno at 723 (citing Acuna v. Brown & Root, Inc.,

200 F.3d 335, 339 (5th Gr. 2000)). However, the Suprene Court
has expl ai ned that:

where after renoval a case is tried on the
merits without objection and the federal

court enters judgnent, the issue in
subsequent proceedi ngs on appeal is not

whet her the case was properly renoved, but
whet her the federal district court would have
had original jurisdiction of the case had it
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been filled in that court.

G ubbs v. General Electric Credit Corp., 405 U. S. 699, 702

(1972). 1In such a case, the appellate court should reviewthe
pl eadi ngs as they existed at the tinme the district court entered

judgnent. Kidd v. Southwest Airlines, Co., 891 F.2d 540, 546

(5th Gr. 1990) (internal citations omtted).

In Caterpillar, Inc. v. Lews, the Suprene Court held that

“a district court’s error in failing to remand a case i nproperly
renmoved is not fatal to the ensuing adjudication if federal
jurisdictional requirenents are net at the tine judgnent is
entered.” 519 U S. 61, 66 (1996). In that case, conplete
diversity was lacking at the tine Caterpillar renoved the case to
federal court. One of the plaintiffs objected to the renoval and
noved to have the case remanded to state court. The district
court denied the notion to remand. Prior to trial, the non-
diverse parties settled. Followng a jury trial, the district
court entered judgnent in favor of Caterpillar. The Court read
G ubbs to say that “an erroneous renoval need not cause the
destruction of a final judgnent, if the requirenents of federal
subject-matter jurisdiction are net at the tine the judgnent is
entered.” |d. at 73.

AETRS renoved this case based on diversity jurisdiction
Both parties concede that diversity exists, and that the

jurisdictional issue on appeal is whether the case neets the



$75,000 requirenent for jurisdiction. Schwartz argues that AETRS
did not prove that the amount in controversy net the $75, 000

threshol d. Al though G ubbs and Caterpillar dealt with cases

where subject-matter jurisdiction was |acking at the tinme of
renoval due to a lack of conplete diversity, the sanme reasoning
shoul d apply to cases where the $75,000 threshold is not net
before the case is renoved.

A review ng court should refer to the State court petition

to determne the anmobunt in controversy. See St. Paul Reinsurance

Co. Limted. v. Geenberg, 134 F.3d 1250, 1253 (5th CGr. 1998).

However, Loui siana prohibits the specific pleading of damages.
LA. CODE CIV. PROC. Art 893(A)(1). This court held in Manguno,
that “where, as here, the petition does not include a specific
monet ary demand, [the renoving party] nust establish by a
preponderance of the evidence that the anobunt in controversy
exceeds $75,000." 276 F.3d at 723. “This requirement is net if
(1) it is apparent fromthe face of the petition that the clains
are likely to exceed $75,000, or, alternatively, (2) the
def endant sets forth ‘summary judgnent type evidence' of facts in
controversy that support a finding of the requisite anount.” |d.
Vi ewi ng the pleadings as they existed at the tine of
judgnent, it is apparent that the clains were likely to exceed
$75,000. Schwartz sought damages for his past and future nental

suffering and nedi cal expenses. Additionally, he alleged that



AETRS caused himintentional infliction of enotional distress and
“substantial” financial |osses. Thus, at the tinme the district
court rendered judgnent, the court would have had ori gi nal
jurisdiction had the suit been filed there. Therefore,
Schwartz’s jurisdictional argunent is without nerit, and we
AFFIRM the district court’s grant of sunmmary judgnment in favor of

AETRS.

AFF| RMED.



