IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-30624

Summary Cal endar

CAROLA ANN HARTLEY, al so known as Carola Ann Andrepont,
Pl ai ntiff-Appellant,
vVer sus
JOHN ANTHONY VALLI EN; ET AL,
Def endant s,

JOHN ANTHONY VALLIEN, KENNETH VIDRINE; EM LY SUE DEVI LLE;, LARRY
CALLIER, G TY OF OPELQOUSAS; BARRY CARRI ERE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

(USDC No. 00-CV-1156)
Decenber 3, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM ~

Appel l ant, Carola Ann Hartley, appeals the district court’s
grant of summary judgnent to defendant on all federal clains.

Appel I ant argues that the district court didnot allowenoughtineto

"Pursuant to 5THCQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



conpl ete di scovery and properly defend the summary j udgnent noti on,
and that the district court erredingranting sunmary judgnent as to
her Fifth and Fourteenth Amendnent clains arising froman all eged
“takings” by the appellees. W disagree, and affirmthe district
court’s grant of sunmary judgnent.

| .

The clains in this case arise fromthe events surrounding the
dismssal of Hartley from enploynent by the Cty of Opel ousas
Clains were filed by Hartl ey agai nst nunerous def endants on May 12,
2000, asserting nunerous clains under 42 U.S. C. 8§ 1981, 1982, 1983,
1985 and 1988 as well as under Title VI| and state law. Hartl ey al so
asserted cl ai ns agai nst thecity for the actions of its enpl oyees for
violation of the Fifth and Fourteenth Anmendnents of the U S.
Constitution for alleged takings w thout proper due process.

Hartl ey rai ses two i ssues on appeal. First, that the district
court erred in not allowing sufficient tinme for discovery so that
Hartl ey was not able to adequately defend agai nst the appellees’
summary judgnent notion. Second, that the district court erred in
granting sunmary judgnent as to the Fifth and Fourteenth Anmendnent
violations for “takings”.

1.

The facts surrounding the first i ssue beginafter Hartley' s suit
was filed in May 2000. In late October 2000, defendants filed a
motion to recuse Hartley' s counsel, Christian Goudeau and Anne
Wat son, because they were material witnessesinthe suit. The notion
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was deni ed as premature, but the court stated that the notion could
be reurged once evidence to support the notion was obtained. A
Scheduling Order was entered on Decenber 12, 2000, setting the
deadline for discovery for July 12, 2001 (excluding discovery
relatingtothereliability or rel evance of el ectronic ai ds whi ch was
set for August 13, 2001). 1In |ate Decenber, 2000, defendants took
t he deposition of Hartley. At the end of the deposition, plaintiff
al | eges that defense counsel inforned plaintiff’s counsel that they
were goingtorenewtheir notionfor recusal, and plaintiff’s counsel

i nformed t he def ense t hat t hey woul d not oppose the notionto recuse.

On January 23, 2001 plaintiff gave the court notice to take the
depositions of three defendants on February 21, 2001. These
depositions were cancel |l ed by the plaintiff sonme ti ne around February
15, allegedly because of the inpending recusal notion. In
plaintiff’s February 22, 2001 noti on for an ext ensi on of the deadl i ne
tofileaRule 7(a) reply, plaintiff asserted that the extension was
necessary because defense counsel had infornmed plaintiff’s counsel
that a notion to recuse was i nm nent and would be filed within the
next week. Because of the inpending recusal, plaintiff stated that
the 30-day extension to file her reply “is necessary to afford
Conpl ai nant time to secure counsel and allow new counsel, if the
Motion to Recuseis granted, to submt areply which newcounsel wll

deemappropriate.” Ingranting the notion for an extensi on on March



2, 2001, the court noted “No notion to recuse has been filed, nor is
there any guarantee that it wll be granted.”

The second notionto recuse was filed on May 2, 2001 and grant ed
on July 18, 2001. On July 12, the deadline for discovery,
plaintiff’s counsel filed a notion to postpone the deadline for
di scovery, citingthe pending notion for recusal and t he need for new
counsel to have an opportunity to conduct di scovery. This notion was
denied on July 20, 2001, without prejudice to refiling by new
counsel .

Defendants filed a notion for summary judgnent on August 13,
2001. Plaintiff’s newcounsel filed anotionto enroll on August 16,
and on August 23 filed anotionto extend the deadline for discovery,
as well as an extension to respond to the summary judgnent notion.
The extension to respond to the summary j udgnent noti on was gr ant ed,
but the notion to postpone the discovery deadline was deni ed.

The court granted the defendants’ notion for summary j udgnent on
March 21, 2002, dismssing all federal |aw clainms and declining to
exercise jurisdiction over plaintiff’'s state lawclains. Plaintiff
sought a rehearing, raising the lack of opportunity to conduct
adequate discovery. This notion was denied on May 14, 2002, and
plaintiff appeal ed.
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We reviewthe district courts denial of the notion to postpone
t he di scovery deadline for abuse of discretion.! This court has
st at ed:

‘“When the question for the trial court is a scheduling

decision,...the judgnent range is exceedingly wde....’

W will not ‘substitute our judgnent concerning the

necessity of a continuance for that of the district court’,

unl ess the conplaining party denonstrates that it was

prej udi ced by the denial.?

Appel | ant correctly states that “adequate tine” for di scoveryis
an essential and necessary elenent to the granting of sunmary
judgrment.®* However, appellant has failed to show that she | acked
adequate tinme for discovery. The suit was filed in May of 2000, and
the di scovery deadline was set for July of 2001, nore than a year
later. Duringthat entiretimne, appel |l ant was represented by counsel
who did not conduct a single deposition or submt a single
i nterrogatory.

Appellant clains that her counsel cancelled scheduled
depositions because defense counsel infornmed her counsel that a

nmotion to recuse her counsel was going to be filed in the near

future, and because it would be unopposed, recusal was imm nent.

1'HC @un & Knife Shows, Inc. v. City of Houston, 201 F. 3d 544,
549 (5th Cr. 2000).

21d. (quoting Fontenot v. Upjohn Co., 780 F. 2d 1190, 1193, 1194
(5th Gr. 1986).

3 See Stahl v. Novartis Pharmaceuticals Corp., 283 F. 3d 254, 263
(5th Gr. 2002)(quoting Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986).



Because recusal was “imm nent,” coupledwith plaintiff’s counsel not
wanting “to subject Ms. Hartley to any unnecessary fees or waste
court time, Ms. Hartley's attorneys felt it economcally and
judicially prudent to postpone the depositions of the Defendants
until the recusal issue was settled.”

This reasonis not sufficient tojustify appellant’s inaction.
As the district court noted in its March 2 order granting an
extension to file their Rule 7(a) response, there was no recusal
nmoti on pendi ng and there was no guarantee that it would be granted
when filed. There was nothing to prevent appellant’s counsel to
continue totake discovery until they were recused, or tovoluntarily
renove thenselves from the case. Appel l ant was aware of the
possibility of recusal of her counsel since the first notion for
recusal was denied as untinely in October 2000, and yet she took no
action to retain new counsel or conduct discovery. After it becane
cl ear in Decenber 2000 that a second recusal notion would be filed
and woul d be unopposed, she still took no action. Finally, after the
second notion to recuse was filed in early May, 2001, with nore t han
two nonths renmai ning for discovery, she still took no action. Not
until the day of the discovery deadline on July 12, 2001 did
appel | ant take any action, and then it was to ask for a postponenent
of the discovery deadline.

Wi | e t he “i npendi ng” recusal nay have added sone uncertainty to
the future status of appellant’s counsel, it in noway preventedthem
from conducting discovery. Nor did it prevent appellant from
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retai ning new counsel. Cearly, appellant had adequate tinme for
di scovery as is required by Rule 56 and this court. The fact that
appellant failed to do so was conpletely within the control of the
appellant. This is not a case where the def endant hi ndered attenpts
to conduct discovery by refusing to cooperate. The district court
did not abuse is discretion in denying the notion to extend the
deadl ine for discovery.
| V.

Appel l ant’ s second i ssue on appeal is that the district court
erred in granting summary judgnent to the defendants with regard to
her Fifth and Fourteenth Amendnent “takings” w thout due process
claim

The facts leading to her “takings” claim are as follows.
Appel I ant had | oaned nunerous itens to a city nuseumin Opel ousas i n
the early 1990's and they had remai ned there until May 14, 1999 when
appel l ant was term nated by the city. On that date, appellant tried
to renove several itens fromthe nuseum but was told by her forner
superior bothinpersonandinwitingthat she woul d have to provi de
“proper docunentation or determ nati on of ownershi p of the property.”
On May 20, 1999, appellant returned to the nuseumw th affidavits
asserting her ownership of theitens. She presentedthe docunentsto
the director of the nuseumand proceeded to renove theitens. Wile
renmoving the itens, she was stopped by two police officers who stated
that her affidavits were not sufficient docunentation. Wen she
refused to stop renoving the itens, she was arrested.
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V.

W revi ew a summary j udgnent de novo, view ng the evidence and
inferences therefromin the |ight nost favorable to the nonnoving
party.* "[T]he plain | anguage of Rule 56(c) nmandates the entry of
summary j udgnent, after adequate tine for di scovery and upon noti on,
against a party who fails to make a showi ng sufficient to establish
the exi stence of an el enent essential to that party's case, and on
which that party will bear the burden of proof at trial."®

A plaintiff couching a claim pursuant to the Fifth and
Fourt eent h Amrendnent s for deprivation of property w thout due process
must first prove she had a property right of which she was depri ved.
Once the due process clause is found to apply, the question becones
what process is required.® For the purposes of summary judgnent, the
district court assuned that appellant had a property right in the
property at issue and focused its attention on the type of process
provided for the return of the | oaned property. W shall do the
sane.

The appellant asserts a claimthat is procedural in nature.

What is required by procedural due process is “not a technical

4US Fidelity & Guaranty Co. v. Wgginton, 964 F.2d 487 (5th
Cr. 1992); Baton Rouge Buil ding & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879 (5th Gr. 1986).

> Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).

6 See Cl evel and Board of Education v. Louderm ||, 470 U. S. 532,
541 (1985).



conception wth a fixed content unrelated to tinme, place and
circunstances” and is “flexible and calls for such procedural
protections as the particular situation demands.”’

In the present case, the city possessed several pieces of
property on loan to the nuseumfromnunerous individuals. The city
provi ded appellant with a procedure for the return of her property
whi ch was necessary to protect the other property that was on | oan.
The procedure was contained in the letter of May 14 and stated:

As per advice of the City Attorney, you are not allowed to

renove property fromthe Qpel ousas Muiseum & I nterpretive

Center wi thout proper docunentation or determ nation of

ownership of property. Al efforts will be nmade to

det erm ne ownershi p as soon as possi ble. Once ownership

is determned to be yours, it shall be returned.

Hartl ey argues t hat she presented affi davits of ownershiptothe
Director of the Museum Sue Deville, yet was declined perm ssionto
renmove her property, and thus there was a taking of the property.

This argunent fails. Although she presented affidavits to the
director of the nuseum there was no opportunity for the city to
determne if the docunentation established ownership, and was
therefore proper. Wo could nake this determnation for thecityis
not spelled out inthe letter. However, appellant was aware that it
was the head of the Departnent of Culture, Parks, Recreation and
Tourism her fornmer supervisor, Kenneth Vidrine, who had given her

the letter on May 14 and was the official acting on behalf of the

cityinthe matter. The personto whomshe gave the letter, Deville,

" Glber v. Homar, 520 U.S. 924 (1997)(citations ommtted).
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had called on Vidrineintheinitial incident on May 14 and obvi ously
was not the person who could nake the decision for the city.

Appel  ant has offered no evidence that she has ever tried to
offer the affidavits to Vidrine and been deni ed her property. Until
plaintiff has given docunentation of ownership to a proper city
official and all owed that official to determne if the docunents are
sufficient, appellant has not exhausted the procedure provided.
Until that procedure i s exhausted, appellant cannot sustain a claim
t hat her property was taken w t hout due process. Therefore the grant
of summary judgnent is affirnmed.

I n conclusion, the district court did not abuse its discretion
in denying the notion to postpone the discovery deadline. The
summary judgnent notion was properly granted wth respect to
appel lant’ s Fi fth and Fourteenth Anendnent cl ai ns of taking w thout

due process. The district court is AFFI RVED
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