IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30530
Conf er ence Cal endar

Rl CKY SEABERRY

Pl ai ntiff-Appellant,
vVer sus
M CKEY HUBERT; CARL COLEMAN; TERRY REEVES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-CV-843

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Ri cky Seaberry, Louisiana prisoner # 131369, appeals the
district court’s dismssal of his 42 U S . C. § 1983 |awsuit as
frivolous, pursuant to 28 U S.C. 8§ 1915(e)(2)(B). If his brief
is liberally construed, Seaberry argues that his conplaint was
not frivol ous, and he renews his due-process and nali ci ous-
prosecution clains. He also appears to argue, for the first tine
on appeal, that the defendants violated his Ei ghth Anendnent

rights, but this claimw |l not be considered because it was not

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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first presented to the district court. See Stewart dass &

Mrror, Inc. v. US. Auto dass D scount Centers, Inc., 200 F. 3d

307, 316-17 (5th G r. 2000).
Seaberry’s due-process clains fail because the disciplinary
proceedings did not inplicate a protectable liberty interest.

See Madison v. Parker, 104 F.3d 765, 767 (5th Cr. 1997); see

also Malchi v. Thaler, 211 F.3d 953, 957-58 (5th Cr. 2000);

Neal s v. Norwood, 59 F.3d 530, 533 (5th Gr. 1995). H's

mal i ci ous prosecution claimfails because, as the district court
determ ned, the district attorney is entitled to absolute

prosecutorial imunity. See Boyd v. Biggers, 31 F.3d 279, 285

(5th Gr. 1994); see also Kerr v. Lyford, 171 F. 3d 330, 337

(5th Gr. 1999). Seaberry has waived any challenge to the
determ nation that Reeves was inmmune fromsuit by failing to

brief it. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th

Cr. 1993).
Seaberry’s appeal is wholly w thout arguable nerit, is

frivolous, and is therefore D SM SSED. See Howard v. King,

707 F.2d 215, 219-20 (5th CGr. 1983); 5TH QR R 42.2. The
district court’s dismssal of his conplaint counts as a “strike”
for purposes of 28 U S.C. 8§ 1915(g), as does this court’s

di sm ssal of the instant appeal. See Adepegba v. Hanmons,

103 F. 3d 383, 387 (5th G r. 1996). As Seaberry was inforned in
the district court, he has at |east one prior strike. See

Seaberry v. Lee, No. 2:98-CVv-312 (E.D. La. Nov. 24, 1998)
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(unpubl i shed). Because Seaberry has accunul ated at | east three
strikes, he is BARRED from proceeding IFP in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under inmm nent danger of serious physical injury.
See 28 U.S.C. § 1915(g). Seaberry is further CAUTIONED to review
any pendi ng appeals to ensure that they do not raise frivol ous

I ssues.

APPEAL DI SM SSED; THREE- STRI KES BAR | MPOSED.



