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" Pursuant to 5TH CR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



W EUGENE DAVIS, Circuit Judge: ™

Apol | o Resources, Inc. (“Apollo”) seeks recovery agai nst QBE
International Insurance, Limted (“QBE’), under its Enpl oynent
Practices Liability Insurance Policy. Apollo seeks to recover
defense costs it incurred in defending an action brought by its
enpl oyees for overtine conpensation which QBE declined to defend.
The district court found that QBE owed Apoll o a defense and
granted partial summary judgnent in favor of Apollo on this
claim For the reasons that follow, we conclude that the policy
provi des no coverage for the clains asserted by Apollo’'s
enpl oyees. W, therefore, vacate the district court’s grant of
partial summary judgnment in favor of Apollo and remand the case
Wth instructions to enter judgnment in accordance with this
opi ni on.

l.

Apol l o asserted a third party demand agai nst (BE seeki ng
rei mbursenent of defense costs incurred in Apollo’s successful
defense of this suit! by thirty of its forner enployees.
Apol 1 0’ s enpl oyees brought the suit to recover overtine
conpensati on which Apoll o defended after (QBE deni ed coverage.

The enpl oyees all eged that Apollo wongfully avoi ded paynent of

““Judge Dennis concurs in the judgnent only.

. The Fifth Grcuit affirmed the district court’s judgnment
in favor of Apollo in the underlying suit. Sanson v. Apollo Res.,
Inc., 242 F.3d 629 (5th Gr. 2001).
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overtime by its inproper use of a fluctuating workweek (“FWN)?2
or sliding scale nethod of calculating overtine pay. The
Enpl oynent Practices Liability policy QBE issued is a “clains
made” policy effective from My 21, 1997, to May 21, 1998.

In 1995, the Departnent of Labor began an investigation into
Apol 1o’ s use of the FWN cal cul ati on net hod. 3 As a result of
this investigation, Norman Landry, a former Apollo enployee,
wote a letter on January 25, 1996, to Apoll o demandi ng paynent
of overtine wages allegedly due as a result of Apollo’ s inproper
use of the FWNVN nethod of cal cul ating overtine wages.

On February 6, 1996, Janes Meche filed a conplaint in

district court seeking to recover overtine wages due and payabl e

2 Regul ati ons pronul gated by the Departnent of Labor under
the F.L.S.A authorize enployers to use various nethods of
calculating overtine conpensation to suit different enploynent
needs. The FWVNis one such nethod. 29 CF. R § 778.114. As we
expl ained in Sanson:

Under the FWN nethod, the enpl oyee receives a
fixed salary as conpensation for all hours
wor ked by the enpl oyee, whet her above or bel ow
forty hours, as well as an additional overtine
prem um for each overtinme hour. The overtine
premum is calculated by dividing the fixed
weekly sal ary by the nunber of hours that the
enpl oyee actually works in a particular week
to yield the enpl oyee’s “regqul ar rate of pay.”
The enployee is paid an overtine prem um of
one-half his regular rate of pay for each
overtinme hour. This premumis in addition to
his fixed weekly sal ary.

242 F. 3d at 633.

3 The Departnent of Labor ruled Apoll o s wage cal cul ation
met hod to be | egal.
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pursuant to the Fair Labor Standards Act (“F.L.S.A”), 29 U S. C
8§ 203 et seq., alleging that Apoll o’ s use of the FWVN net hod was
an illegal practice. In his Conplaint, Meche asked the district
court to appoint himas class representative for other simlarly
situated individuals. The district court dism ssed Meche's suit
W t hout prejudice on August 8, 1997.

Sanson and Smth filed the underlying suit against Apollo on
May 27, 1997 (“Sanson suit”). A total of twenty-eight additiona
plaintiffs, including Landry and Meche, joined the suit.* The
plaintiffs in this suit (“Plaintiffs”) sought unpaid wages,
safety bonuses, attorney’s fees and punitive danmages resulting
fromApollo' s alleged illegal application of the FWVnethod. In
March 1988, the district court consolidated the suit wth the

related Norton and Weaver v. Apollo (“Norton suit”) case and

declared a “collective action.” The district court tried the
clains of six of the Plaintiffs and granted Apollo’s Mtion for
Judgnent as a Matter of Law at the close of the Plaintiffs’ case.
The Fifth Crcuit affirned.®

The district court severed Apollo’ s third party denmand

4 Thirty-six fornmer enpl oyees joined the suit, but six were
di sm ssed or withdrew at various tines.

5 The district court severed and stayed the clains of the
remai ni ng twenty-four Plaintiffs pending the outcone of this trial.
Follow ng the Fifth GCrcuit’s decision, the remaining twenty-four
Plaintiffs dismssed their clains with prejudice in stipulated
judgnents approved by the district court as part of a settlenent
agreenent with Apoll o.
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agai nst BE fromthe underlying suit. After this court affirmed
the district court’s judgnent in favor of Apollo in the
underlying litigation, the district court proceeded to consider
the issue of coverage between Apollo and QBE. The district court
granted partial summary judgnent in favor of Apollo and concl uded
that QBE owed a defense to Apollo on the underlying suit. The
court also entered judgnent in favor of Apollo in the anpunt of
$362, 362. 49 for costs and expenses incurred.

Follow ng entry of the district court’s Order and Reasons
for Judgnent, QBE requested certification of an interlocutory
appeal under 28 U . S.C. 8§ 1292(b). Apollo asked the district
court to certify the grant of partial summary judgnent as a
partial final judgnment appeal abl e under Federal Rule of G vil
Procedure 54(b). The district court inadvertently entered the §
1292(b) certification, but later withdrew the certification and

entered judgnent under Rule 54(b).

1.

(BE argues first that the district court erred in certifying
the partial sunmary judgnent as a partial final judgnent
appeal abl e under Federal Rule of G vil Procedure 54(b) rather
than certifying it for interlocutory appeal under 28 U S.C 8§
1292(b). W review this question de novo.

Federal Rule of G vil Procedure 54(b) allows a district



court to expressly direct entry of a final judgnent on “one or
more but fewer than all of the clainms or parties” to a suit “upon
an express determnation that there is no just reason for delay.”
FED. R CIV. P. 54(b). @BE argues that a Rule 54(b)
certification is inappropriate in this case because there was no
final disposition of a claim (BE argues that one of its
affirmati ve coverage defenses - that Apollo made a materi al

m srepresentation in its policy application - was not ripe for
deci sion and precluded the district court’s entry of judgnment on
Apollo’s claimfor defense costs. @BE argues that it expressly
reserved this affirmative defense for trial, and Apollo did not
specifically request summary judgnent on this issue. @BE relies

on Sharlitt v. Gorinstein, 535 F.2d 282 (5th Gr. 1976), in

support of its position that it was inappropriate for the

district court to enter summary judgnent sua sponte w t hout

provi di ng adequate notice and opportunity for QBE to present its
ar gunent .

BE's reliance on Sharlitt is msplaced. Apollo requested a
judgnment fromthe district court ordering QBE to honor its
def ense obligations, and ordering QBE to rei nburse Apollo for the
attorney’s fees and litigation costs that Apollo has incurred to
date in defense of the underlying suit. Such a request by its
terms required the district court to consider all defenses (QBE

m ght have to coverage, including QBE' s nateri al



m srepresentati on def ense.
The party noving for sunmary judgnment bears the initial
burden of production to denonstrate the absence of a genui ne

i ssue of material fact. Celotex Corp. v. Catrett, 477 U. S. 317,

323 (1986). Once the novant has net his initial burden of
production, the burden shifts to the nonnovant to set forth
“specific facts showing that there is a genuine issue for trial.”
Id. at 324. @QBE failed to introduce evidence of Apollo's
material m srepresentation in opposition to Apollo’'s Mtion for
Partial Summary Judgnent on the issue of BE s duty to defend and
rei mburse Apollo for defense costs. It was QBE s duty to cone
forward with evidence to denonstrate that a material issue of
fact existed on its affirmative defense, requiring a trial on the
merits. @BE could not sinply “reserve” this defense to coverage
and thus shield itself froman adverse summary judgnent on the
coverage i ssue.

The district court’s grant of partial summary judgnent in
favor of Apollo resolved Apollo’'s claimthat QBE was obliged to
defend Apollo in the Sanson litigation and rei nburse Apollo for
its defense costs.® The district court properly entered a Rule

54(b)final judgnent certification.

6 Apollo’s claimfor bad faith failure to provi de coverage
is still pending in the district court.
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(BE argues next that the district court erred in granting
summary judgnent in favor of Apollo and ruling that QBE s policy
required QBE to furnish Apollo a defense and rei nburse Apollo for
def ense costs already incurred in defending the Consolidated

Action Suit. W reviewthe district court’s grant of partial

summary judgnent de novo. See Blowv. Gty of San Antonio, 236
F.3d 293, 296 (5th Gr. 2001).

I n determ ni ng whet her coverage for defense costs is
provi ded under a policy, Louisiana |law - which controls this
i ssue - adopts the Eight Corners Rule and requires us to conpare
the allegations in the conplaint to the policy provisions. As we

explained in Alert Center, Inc. v. Alarm Protection Services,

Inc., 967 F.2d 161, 163 (5th Cr. 1992):

Under Louisiana law, an insurer has a duty to
defend its insured unless the allegations in
t he conpl ai nt unanbi guousl y excl ude cover age.
Mel oy v. Conoco, Inc., 504 So. 2d 833, 838
(La.1987) (citing Anerican Hone Assurance Co.
v. Czarniecki, 255 La. 251, 230 So. 2d 253
(1969)); Jensen v. Snellings, 841 F.2d 600,
612 (5th Cir.1988) (applying Louisiana |aw).
Coverage is determ ned by conparing the
allegations in the conplaint with the terns
of the policy, and the court is to | ook only
at the face of the conplaint and the

i nsurance contract in reaching this

determ nation. Jensen v. Snellings, 841 F.2d
at 612; Scarborough v. Northern Assurance Co.
of Anerica, 718 F.2d 130, 134 (5th Cr. 1983)
(appl yi ng Loui siana law). The insurer has a
duty to defend its insured if the conplaint
di scl oses the possibility of liability under
the policy. Meloy v. Conoco, 504 So. 2d at
839. Thus, if the conplaint alleges a single
claimagainst the insured that is covered by
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the policy, the insurer nust defend the
entire lawsuit, even those clains clearly
excl uded from coverage. Mintgonery El evator
Co. v. Building Engineering Services Co.,
Inc., 730 F.2d 377, 382 (5th Cir.1984)
(appl yi ng Loui siana | aw).

“The duty to defend is determned solely fromthe plaintiff’s

pl eadi ngs and the face of the policy, w thout consideration of

extraneous evidence.” Houghtaling v. Richardson, 800 So.2d 1012,

1014 (La. C. App. (5th Cr.) 2001). If the conplaint asserts
facts that, if proven, establish both coverage under the policy
and liability to the plaintiff, the insurer nust defend the

i nsured regardl ess of the outcone. Czarniecki, 230 So.2d at 259.

Under the policy, QBE agreed:

To pay on behalf of the Insureds Loss that
the Insureds are legally obligated to pay as
a result of any Aaimfirst nade agai nst the
| nsureds during the Policy Period for a

W ongful Enploynent Practice, provided always
that such Wongful Enploynent Practice
occurs:

1. During the Policy Period, or

2. Prior to the effective date of this
Policy, provided further that the
| nsured had no know edge prior to the
effective date of this Policy of any
matter, fact or circunstance that would
cause a reasonabl e person to believe
that a daimfor such Wongful
Enpl oynent Practice m ght be nade.

The term “Wongful Enploynent Practice” is defined in the policy’

" The policy defines “Wongful Enploynent Practices” to nean:
any actual or all eged:
1. Wongful Enploynent Term nation by an
| nsured of an Enpl oyee;
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and limts covered acts to specific types of conduct by the
enpl oyer. The only conduct relevant to this case included in the
definition is “enploynent-related m srepresentati on by an
| nsured.”

(BE argues that coverage for Apoll o s defense costs is
excl uded by Exclusion H of the policy which denies coverage for
W ongful Enploynent Practices that relate back to clai ns nade
before the effective date of the policy and Interrel ated W ongful

Enpl oynent Practices.® Consideration of QBE's argunent led us to

2. Discrimnation by an insured against an
Enpl oyee or an applicant for enpl oynent;

3. Sexual harassnent by an Insured of an
Enpl oyee;

4. Adver se enpl oynent action in violation of

the whistle blower provisions of any
federal, state or |ocal |aw

5. Fal se arrest, I'i bel, sl ander or
def amati on, invasion of privacy, assault
or battery by an Insured of an Enpl oyee,
when asserted in connection with a daim

wthin lll.0O 1. through I11.0O 4 above;
6. Enpl oynent-rel ated m srepresentation by
an I nsured; or
7. Negl i gent hiring, supervision, pronotion,
denotion or retention.
8 Excl usi on H deni es coverage for any cl ai mmade agai nst an
| nsur ed:

Based upon or directly or indirectly arising

out of:

1. Any Wongful Enploynent Practice or any
matter, fact or circunstance that has
been the subject of any cl ai mmade prior
to the effective date of this Policy or
of any notice given during any prior
policy;

2. Any other Wongful Enploynment Practice
whi ch, t oget her wth a W ongf u
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consi der whether the terns of the policy provided coverage for
def ense costs absent this exclusion. After the issue of coverage
was raised in nore detail at oral argunent, the parties were
asked to submt additional briefs directly addressing the
application of the Eight Corners Rule and the exclusions in the
policy’s “Loss” provision to this case.

Inits original brief to this court, Apollo did not rely on
any msrepresentation allegation the Plaintiffs made in their
Conpl aint to establish coverage or a duty to defend. Rather,
Apol l o pointed to the deposition testinony of former Apollo
enpl oyees to support their contention that these plaintiffs based
their claimin part on “m srepresentations.” When asked by the
court followi ng argunent to submt a supplenental brief citing
specific allegations in the Plaintiffs’ Conplaint that alleged
m srepresentations, Apollo points to four paragraphs fromthe

Conpl aint,® the deposition testinony of some of the Plaintiffs

Enpl oynent Practice that has been the
subj ect of any claimor notice identified

in H 1. above, woul d constitute
I nterrel ated W ongf ul Enpl oyment
Practi ces.
o Inits supplenental brief, Apollo points to the follow ng

portions of the Plaintiffs’ Fourth Amended Conplaint as all eging
enpl oynent -rel ated m srepresentations:

21.
The under paynment for the plaintiffs m suse of
the “sliding scale” nethod of making overtine
payment s.
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and our opinion in Sanson v. Apollo Resources, Inc., 242 F.3d 629

(5th Gr. 2001).
Federal courts liberally construe the conplaint to determ ne
if it asserts clains that are unanbi guously excluded from

coverage. See Stone Petroleum Corp. v. Ins. Co. of NN Am, 961

F.2d 90, 92 (5th G r. 1992). Apollo argues that, liberally
construed, the Plaintiffs’ Conplaint alleges enploynent-rel ated

m srepresentations. W disagree. The Plaintiffs alleged that
Apol | o underpaid the anmount of regular and overti ne wages due
Plaintiffs in violation of the Fair Labor Standards Act as a
result of Apollo’s msuse of the FWVNnethod. Plaintiffs sought
unpai d conpensation, safety bonuses and |i qui dated damages,
attorney’s fees and pre-judgnent interest under the F.L.S A and
penalties for failing to pronptly pay wages due. The conpl ai nt
filed in the Norton suit alleged nearly identical claims. As QBE

properly points out, msrepresentation is not a required el enent

22.
The defendant’s enployee contracts for
fluctuating hours, as used by the defendant
and applied to these plaintiffs, violated the
Fair Labor Standards Act’s requirenents for
fluctuating hours enpl oyee contracts.

24.
The msuse of the sliding scale nethod and
fluctuating hours contracts was wl |l ful.

25

The defendant al so mﬁtﬁheld “safety” bonuses
fromthe plaintiffs.
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of an F.L.S. AL wage claim See 29 CF. R 778.0 et seq. The only
all egation that even arguably could include m srepresentations is
the assertion that Apollo m sused the sliding scale wage nethod.
However, Apollo candidly admts in its letter brief that the
m suse of the sliding scale “does not fall within the definition
of ‘wrongful enploynent practice’ in the QBE policy.” Liberally
construing the Plaintiffs’ Conplaint, we find no allegations in
the conplaint that Apoll o nade any m srepresentations regarding
their enploynent that would give rise to coverage in this case.
Apol 1l o al so points to facts devel oped outside the pl eadi ngs
to support coverage. The court requested that Apollo provide
support for its position that we may consi der facts devel oped in
the Plaintiffs’ deposition testinony introduced at trial in
determ ni ng whether QBE owed a duty to defend the underlying
suit. Apollo sinply points to Fed. R CGv. P. 15(b) which all ows
anendnent of the pleadings to conformto the evidence introduced
at trial. Apollo provides no authority to support its position
that facts outside the conplaint may be considered under the
Ei ght Corners Rul e.
All of the Louisiana cases we have found di scussing this
i ssue definitively state that Louisiana | aw does not permt
reliance on evidence extrinsic to the conplaint to denonstrate

the insurer’s obligation to defend. See Houghtaling, 800 So.2d at

1014; Stone Petroleum Corp. 961 F.2d at 92; KLL Consultants, |nc.
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V. Aetna Cas. & Sur. Co., 738 So.2d 691, 696 (La. App. (5th Gr.)

1999). In Singleton v. United Tugs, Inc., 710 So.2d 347 (La.

App. (4th Gr.) 1998), the court refused to inpose a duty to
def end when the insurance conpany nade the decision that it owed
no duty to defend based on the plaintiff’s failure to allege
covered clains in his petition, even though the plaintiff
produced evidence at trial that triggered coverage. Adopting a
rule that would inpose a duty to defend based on evidence arising
during trial would run counter to the sensible bright line rule
whi ch all ows insurance conpanies to nake a decision on their duty
to defend at the outset of litigation based on the all egations of
the conpl ai nt.

Because Plaintiffs asserted no claimthat was covered by
BE' s policy, @BE owed no duty to defend Apollo in the

underlying suit. See Czarniecki, 230 So.2d at 259. Because (BE

had no duty to defend, Apollo, it also has no duty to reinburse
Apol l o for the defense costs Apoll o spent defending the
underlying suit.?®0

V.

For the reasons stated above, we conclude that the district

10 Apollo argues inits letter brief that the Ei ght Corners
Rule is irrelevant to the resolution of this case because “QBE s
policy contains an i ndependent contractual duty on the part of (BE
to reinburse Apollo for its defense costs, a duty that is not
dependant on the obligation to defend or the * Eight Corners Rule' .”
Apollo relies on dictain EDIC v. Booth, 824 F. Supp. 76 (MD. La.
1993) that interprets a particular policy provision that is not
pertinent to this case.
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court erred in granting partial sunmary judgnent in favor of
Apoll o on the issue of @BE s duty to defend and to rei nburse
Apol I o for defense costs, and we nust VACATE that judgnent.

G ven our conclusion on the coverage issues, Apollo’'s claimfor
penalties for willful failure to provide coverage nust also fall.
We therefore REMAND this case to the district court with

instructions to enter judgnent consistent with this opinion.

VACATED and REMANDED.
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