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PER CURI AM *
BACKGROUND

Appellant Larry denn Wche (“Wche”) was indicted for
conspiracy to possess with intent to distribute nore than 50 grans

of met hanphetamine, in violation of 21 U.S.C. 88 841(a)(1) and 846

" Pursuant to 5th Gr. R 47.5, the Court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



(Count One), for aiding and abetting the possession with intent to
distribute nore than 50 grans of nethanphetam ne, in violation of
21 U S.C. 8 841(a)(1) and 18 U.S.C. §8 2 (Count Two), and crim na
forfeiture under 21 U S.C 8§ 853 (Count Three). On August 30,
2001, after a three-day jury trial, a jury found Wche guilty of
the first count, but was undecided on the second count, and the
jury also found that the property described in Count Three was
subject to forfeiture. Wche now appeal s rai sing several issues.
The relevant facts, established at trial are as foll ows.

Wche was i n the business of putting on rodeos and bull riding
contests and raising bucking stock to lease or sell to rodeo
proprietors. The famly business, called the D anond L Ranch and
Rodeo Conpany, operated out of Adair County, Cklahoma, where Wche
lived.

Ernest Mathes, a resident of Doyline, Louisiana, bought
met hanphet am ne from Wche on five or six occasions beginning in
January 1995. On at | east two of those occasions, Wche net Mathes
at an Gklahoma convenience store and sold him one pound of
met hanphet am ne for $20, 000. 00. On anot her occasi on they net at an
Arkansas conveni ence store and exchanged $10, 000.00 for one-half
pound of nethanphetam ne. At trial, Mathes testified that he knew
met hanphet am ne was avail able by calling Wche and using the code
word “bull s” for nmethanphetam ne. Mathes is not a cattle raiser or
rodeo proprietor and has had no association with bulls.

In three phone calls, recorded by the governnent, inlate 1996
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Mat hes asked Wche whether the bulls were in. 1In each call, Wche
said they were not in yet but he expected themsoon. 1In a fourth
and final call, Wche gave up on the bulls comng in and said he
could not “find nothing to do nothing with.”

Sammy Sl ayter, who testified while awaiting sentencing for
possession with the intent to distribute nore than 50 grans of
met hanphet am ne, was introduced to Wche when a man nanmed Ki pper
d azer took himand Mathes to buy drugs from Wche in [ate 1995.
On several of occasions, Slayter sold nethanphetam ne in Louisiana
t hat Mat hes had purchased fromWche. Sl ayter received a share of
the profit in exchange for a his work selling the nethanphetam ne.

Starting in 1996 and continuing to 1999, Slayter began
traveling to Okl ahonma al one to purchase nethanphetam ne directly
fromWche. Slayter would nake the trip every 2-3 weeks and woul d
pur chase approxi mtely 4 ounces for approxi mtely $5,000.00. In
recorded phone conversations, Slayter and Wche appeared to use the
code word “bulls” for nethanphetam ne; however, in at |east one
conversation Slayter, who testified that he liked to ride bulls and
occasionally worked for the D anond L Ranch and Rodeo Conpany, and
Wche appear to be discussing actual bulls.

David McCarty, who testified while awaiting sentencing on a
drug selling conviction, net Wche through Sl ayter and purchased
drugs from Wche on three to five occasions. On one occasion
Sl ayter picked up the drugs from Wche for MCarty.

DEA Agent M chael Henbry testified at Wche's trial. On
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cross-exam nation he conceded that no nethanphetam ne was found
when Wche' s house was searched. On re-direct, the prosecutor
asked Agent Henbry whet her any drugs were found, and Agent Henbry
answered yes. Wche immediately noved for a mstrial. The court
denied the notion. Qutside the jury' s presence, the court stated
that Wche had opened up the subject by asking wether
met hanphet am ne was found, but the court also instructed the
prosecution to nove on to another subject. The court declined
Wche's request that the jury be adnoni shed because the court
bel i eved such an adnoni shnent woul d be counterproductive and draw
nmore attention to the subject. Then Wche’'s | awer, on re-cross
exam nation had Agent Henbry disclose that the drug found was
marijuana and that the agent had no personal know edge of the
finding and that there was no evidence to prove that the substance
found was marijuana. At the close of the governnent’s case and at
the close of all the evidence, Wche unsuccessfully noved for
j udgnent of acquittal.

During deliberations, the jury sent a note to the court asking
for an explanation of the difference between Counts One and Two of
the indictnent. The court responded, over Wche’'s objection, by
giving the jury copies of the relevant statutes. The jury found
Wche guilty of Count One but was undeci ded on Count Two. The
court immediately noved to the forfeiture phase of the trial, and

both sides rested on the evidence they had al ready presented. The



jury found that the property alleged in Count Three was subject to
forfeiture. After the jury verdict, Wche unsuccessfully noved for
j udgnent of acquittal.

The pre-sentencing report determ ned a sentencing range to be
188- 235 nonths, and Wche noved for a downward departure on the
ground that his age (then 62) and poor health would nean that he
would likely die while in prison. The district court denied the
nmoti on and sentenced Wche to 212 nonths in prison and 5 years of
supervi sed rel ease.

On appeal Wche challenges the sufficiency of the evidence
supporting his conviction, the court’s giving the statutes to the
jury in response to the jury s questions, the denial of his notion
for mstrial, the adm ssion of evidence pertaining to phone calls
bet ween Wche and governnent w tnesses, the sufficiency of the
evi dence supporting the forfeiture, and the refusal of the district
court to grant a downward departure to his sentence.

Dl SCUSSI ON

Whet her the evidence was sufficient to support Woche's

conviction for conspiracy to possess withintent to distribute

nmore than 50 grans of nethanphetam ne.

“In review ng a challenge to the sufficiency of the evidence,
we nust determ ne whether a rational jury could have found that the
evidence established guilt beyond a reasonable doubt on each

el emrent of the offense, drawing all reasonable inferences fromthe

evidence and viewing all credibility determnations in the |ight



nost favorable to the verdict.” United States v. Solis, 299 F.3d
420, 445 (5th Gr. 2002). “To sustain a conviction for conspiracy
under 21 U S.C. § 841, the governnment nust prove beyond a
reasonabl e doubt: (1) the existence of an agreenent between two or
nmore persons to violate narcotics law, (2) the defendant’s

know edge of the agreenent; and (3) the defendant’s voluntary

participation in the agreenent.” |d. at 445 (internal quotations
and citations omtted). The jury may infer these elenents from
circunstantial evidence. |1d. at 446.

Wche argues that the evidence shows, at nost, the he had a
buyer-seller relationshipwth the witnesses, whichis insufficient
to prove a conspiracy. The governnent counters that the evidence
shows nore than a nere buyer-seller relationshi p because Wche sold
a substantial amount of drugs in standardized quantities on
repeated occasions over an extended period of tinme to the sane
individuals who in-turn resold those drugs. According to the
governnent, the jury could infer fromthis evidence that there was
an agreenent to possess with the intent to distribute. See United
States v. Berry, 133 F.3d 1020, 1023 (7th Cr. 1998) (finding
“[e]vidence of a conspiracy, as opposed to a buyer-seller
relationship, may include transactions involving |arge quantities
of drugs, prolonged cooperation between the parties, [and]
standardi zed dealings . . . .”7).

Al t hough, evidence of a buyer-seller relationship does not



establish the existence of a conspiracy, this evidence can

denonstrate the defendant’s role in a conspiracy. United States v.

McKi nney, 53 F.3d 664, 672 (5th Gr. 1995); United States .

Thomas, 12 F.3d 1350, 1365 (5th Cr. 1994); United States v.

Maseratti, 1 F.3d 330, 336 (5th Gr. 1993). For exanple, in D rect

Sales Co. v. United States, 319 U S. 703 (1943), the Suprene Court

uphel d the conspiracy conviction of a mail-order whol esal e drug

corporation that sold norphine to a small-town physician in
unusually large quantities, frequently, and over an extended
period. 1d. at 713. The court held that when the evidence shows
the defendant was “working in prolonged cooperation” with the
distributors in order to “supply [them] with [their] stock in trade

[t]he step from know edge to intent and agreenent nmay be
taken.” 1d.

In the present case, the governnent had evi dence of prol onged
cooperation by Wche to supply the witnesses with the stock they
needed so they could carry on their drug trade. Therefore, a
rational jury could have inferred fromthe evidence that Wche was
guilty beyond a reasonabl e doubt and the district court did not err
inrefusing to grant Wche’s notion of acquittal.

1. Wether the district court abused its discretionin givingthe
jury a copy of the applicable statutes and whether this action
constructively anended the indictnent.

The Court reviews a challenge to jury instructions only for

abuse of discretion. United States v. Dien Duc Huynh, 246 F.3d



734, 738 (5th Gr. 2001). “A district court has broad discretion
in framng the instructions to the jury and this Court will not
reverse unless the instructions taken as a whole do not correctly
reflect the issues and law.” Id. (citations omtted). “When a
jury expresses confusion and difficulty over an issue the trial
court has an obligation to ‘clear them away wth concrete
accuracy.’” United States v. Carter, 491 F.2d 625, 633 (5th Cr.
1974) (quoting Bollenbach v. United States, 326 U S. 607, 613
(1946)) .

Wche contends that providing a copy of the relevant statutes
confused the jury because it: (1) duplicated what was already
instructed; (2) added the unnecessary |anguage in 8 846 regarding
attenpt; and, (3) wunnecessarily infornmed the jury that the
conspiracy count would be penalized the sane as if it were a
subst anti ve count. The governnent responds that the reason for
providing the statutes was to help the jury differentiate between
the two counts, conspiracy and ai di ng and abetting.

Assum ng that sinply giving a copy of the relevant statute to
the jury can be considered a supplenent instruction, nothing in
those instructions msstated the law. The fact that the statutes
provided sonme extra information concerning attenpt and the
puni shment of conspiracy is irrelevant because the jury was
instructed that Wche coul d only be convicted of the crinmes charged

in the indictment. Therefore, the instructions as a whole did



reflect the issues and the law in this case and the court did not
abuse its discretion.

Furt her, because Wche did not allege that the indictnent had
been anended when the copy of the relevant statutes was given to
the district court, we review his claimin this respect for plain
error. Again Wche alleges that by giving the jury a copy of
8§ 846, which makes unlawful conspiracy and attenpt, the district
court allowed the jury to find himguilty of attenpt, a crinme not
charged in the indictnent. The district court, however, never
instructed the jury as to attenpt but rather stated that Wche was
only on trial for crinmes charged in the indictnent. The statutes
were given to clarify the difference between aiding and abetting
and conspiracy, the only issues that the court instructed the jury
on. Therefore, the indictnment was never anended and hence there
can be no plain error.

[11. Whether the district court abused its discretion in denying
Wche’s notion for mstrial.

W review the denial of a notion for mstrial on the basis of
prosecutorial m sconduct for abuse of discretion. United States v.
Castillo, 77 F.3d 1480, 1497 n.33 (5th CGr. 1996) (citations
omtted). The Court nust determ ne whether the prosecutor’s remark
was i nproper and if so whether the remark “affected the substanti al
rights of the defendant.” United States v. @l l ardo-Trapero, 185
F.3d 307, 320 (5th Gr. 1999).

Wche argues that the prosecutor’s question about the finding
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of drugs was inproper. The governnent responds that the question

was invited and even if inproper there was no prejudice.

The district court found that the remark concerning the
finding of marijuana was not prejudicial and this Court defers to
the district court’s assessnent of prejudice. See United States v.
M Il saps, 157 F.3d 989, 993 (5th G r. 1998). Accordingly, even if
the remark was i nproper, the court found there was no prejudi ce and
al so that a cautionary instruction was unnecessary and |li kely nore
detrinmental. Therefore, the court did not abuse its discretion in
denyi ng Wche’'s notion for mstrial.

V. Wether the court abused its discretion in admtting evidence
concerni ng recorded phone conversati ons between Wche and t he
governnent’s w tnesses.

This Court reviews evidentiary rulings for abuse of
di scretion, and even if this Court finds an abuse of discretion, we
review the error under the harm ess error doctrine. United States
v. Sharpe, 193 F.3d 852, 867 (5th Cr. 1999).

The district court admtted i nto evi dence audi o tapes of phone
call s between Wche and the governnent’ s wi tnesses, transcripts of
those calls, and a CD-ROM that allowed the jury to read the
transcripts contenporaneously while listening to the audi o tapes.
Wche contends that admtting the three forns of evidence was
cunul ative and he had not been provided a copy of the audio tapes
until the weekend before the trial and therefore there was a

di scovery violation and the tapes should not have been admtted.
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The decision to admt a transcript to aid in understandi ng an
audio recording is within the discretion of the trial court,
subject to the issuance of a proper limting instruction. United
States v. Larson, 722 F.2d 139, 144 (5th Gr. 1983). The district
court gave a limting instruction that the transcript was only to
aid the jury in followng the conversation and identifying the
speakers and that whether the transcript was correct or incorrect
the jury was to nmake its own determnation after listening to the
tapes. As to the CD-ROM the court found it to be an acceptable
rendition of the tapes and transcript and a nore sinplified way to
hear the conversation and read the transcript sinultaneously.
Further, the district court determned that there was testinony
that Wche’s counsel had been given the audio tapes earlier than
Wche clainmed and noreover there was no prejudice to Wche in
admtting the tapes. Accordingly, having the tapes, transcripts,
and CD- ROM was useful and not prejudicial and there was no finding
of a discovery violation that prejudiced Wche and, therefore, the
district court did not error in admtting the tapes into evidence.
V. Whet her the evidence was sufficient to support forfeiture.

Wche argues that, for the sanme reasons the evidence was
insufficient to support the conspiracy conviction, the evidence was
insufficient to support the forfeiture. Wche fails to brief any
argunent s i ndependent fromthe argunents nade t hat the evi dence was

insufficient to support the conspiracy conviction. For the sane
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reasons we rejected his sufficiency challenge to the conspiracy
conviction we also reject his sufficiency challenge to the finding
of forfeiture.

VI. Wether the court erred in not granting Wche a downward
departure in his sentence.

Under 18 U.S.C. 8§ 3742(a), this Court only has jurisdictionto
review a failure to depart downward a defendant’s sentence if the
district court mstakenly believed that it could not depart
downwar d. United States v. Brace, 145 F.3d 247, 263 (5th Gr.
1998). Wche asserts that the district court failed to recognize
that age and physical infirmty are “encouraged’” bases for
departure. The record does not support Wche's argunent. Not hing
in the transcript of the sentencing hearing indicates that the
court believed it could not depart downward and |ikew se the
governnment never argued that the court |acked the authority to
depart downward. Therefore, the sentence cannot be revi ewed.

CONCLUSI ON

Havi ng considered the record, the parties’s briefs and oral
argunents, the jury verdict and the decisions of the district court

are affirnmed. AFFI RVED
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