IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30043
Summary Cal endar

RANDOLPH MATTHI EU

Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 98- CV-2007

~ June 4, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Randol ph Matthieu, a Louisiana prisoner (# 117977), noves
this court for a certificate of appealability (“COA”") to appea
the district court’s denial of his 28 U S.C. § 2254 habeas cor pus
petition. This court issues a COA to an applicant only if he
makes a substantial showi ng of the denial of a constitutional
right. 28 U S C 8 2253(c)(2).

A review of the record reflects that the district court

overl ooked two of the clains that Matthieu raised in his habeas

petition and continues to pursue. First, Matthieu has contended

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that his trial counsel perforned ineffectively by failing to
investigate his alleged Post-Traumatic Stress Di sorder and
ot herwi se di m ni shed nental capacity. Inits final ruling, the
district court erroneously stated that this particular
i neffectiveness claim which was fully exhausted in the state
courts, had already been dism ssed, when it in fact remained
pendi ng. Second, Matthieu al so has argued that the trial
evi dence was constitutionally insufficient to support his
convi ction of second-degree nurder. The district court
apparently overl ooked this insufficient-evidence claimin
concluding that Matthieu s remaining clains involved only
“evidentiary rulings by the state trial court.” Because these
two cl ains should be addressed by the district court in the first
instance, COA is GRANTED as to these two clainms and this case is
VACATED and REMANDED for further proceedings as to these two
cl ai ns.

Two other clains raised by Matthieu--that the trial court
erred in admtting a photograph of the nurder victims body and
in admtting testinony that Matthieu had fled the jurisdiction--
do involve the nere adm ssibility of evidence under state | aw and

are thus not cogni zable on federal habeas review See Little v.

Johnson, 162 F.3d 855, 862 (5th Cr. 1998). A third claim that
the state trial court denied a notion for continuance based on
surprise evidence introduced by the prosecution, simlarly

i nvol ves a state court evidentiary ruling. See id. 1In a fourth
claim Matthieu had not denonstrated that the trial court erred

by allowing the jury to take notes during trial. See Fortenberry
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v. ©Maggi o, 664 F.2d 1288, 1292 (5th Gr. 1982). Because Matthieu
has not made a substantial showi ng of the denial of a
constitutional right as to these four clains, COAis DENIED as to
t hese cl ai ns.
Matt hi eu has effectively waived two other clainms by failing
to brief themin his COA application: his clains (a) that
counsel perforned ineffectively by failing to interview state
W t nesses before trial, to call defense wi tnesses regarding his
alleged flight, and to give himproper advice upon his return for
trial, and (b) that the Louisiana Suprenme Court erred in
overruling the trial court’s granting of his notion to suppress
evi dence. See Hughes v. Johnson, 191 F.3d 607, 613 (5th G
1999) .

COA GRANTED | N PART; COA DEN ED | N PART; VACATED AND RENMAND
FOR FURTHER PROCEEDI NGS.



