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PER CURI AM *

Roberto I gnaci o Cardenas appeals fromhis sentence foll ow ng
his guilty plea to illegal re-entry in violation of 8 U . S. C
8§ 1326. Cardenas argues that the district court erroneously
applied an 8-l evel enhancenent for a prior aggravated fel ony
under U.S.S.G 8 2L1.2(b)(1)(C). Cardenas was previously
convicted in California for receipt of stolen property and was
sentenced to 48 nonths of probation with a 12-nonth jail term

ordered as a condition of probation. Relying on United States v.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Banda- Zanora, 178 F.3d 728, 730 (5th Gr. 1999), Cardenas argues

that his prior conviction does not neet the definition of an
aggravat ed fel ony because he was sentenced directly to probation,
albeit with the 12-nonth jail term and that his confinenent as a
condition of probation was not a term of inprisonnent.

Cardenas concedes that he did not specifically raise in the
district court the argunents he advances on appeal, but he argues
that the issue was preserved because his comments in the district
court were the functional equivalent of an objection and because
the district court indicated that it had considered his argunents
"every which way." W are unpersuaded. "'A party nust raise a
claimof error with the district court in such a manner so the
district court may correct itself and thus, obviate the need for

our review.'" United States v. Krout, 66 F.3d 1420, 1434 (5th

Cir. 1995)(citation omtted). Because Cardenas objected to his
sentence in the district court on grounds different fromthose

rai sed on appeal, our reviewis for plain error. United States

v. Medina- Anicacio, 325 F.3d 638, 643 (5th Gr. 2003). W

concl ude that Cardenas has failed to show that any error in the
district court's application of the enhancenent under U. S. S. G

8§ 2L1.2(b)(1)(C) was plain or obvious. See United States v.

A ano, 507 U. S. 725, 731-37 (1993); U.S.S.G 8§ 2L1.2, comment.
(n.2); 8 US C 8 1101(a)(43)(QG (aggravated felony neans "a theft

of fense (including receipt of stolen property) or burglary
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of fense for which the termof inprisonnent [is] at |east one
year").

For the first time on appeal, Cardenas al so argues that
8 U S.C. 8 1326(b)(1) and (b)(2) are unconstitutional because
they treat the fact of a prior aggravated felony as a sentencing
enhancenent to be found by a judge, rather than a separate
el emrent of the offense to be charged in the indictnent. He

acknow edges that his argunent is foreclosed by A nendarez-Torres

v. United States, 523 U S. 224, 235 (1998), but wishes to

preserve the issue for Suprene Court reviewin |light of Apprend

v. New Jersey, 530 U. S. 466 (2000).

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; see also United States v. Dabeit, 231 F. 3d

979, 984 (5th Cr. 2000). This court nust therefore followthe

precedent set in Al nendarez-Torres "unless and until the Suprene

Court itself determnes to overrule it." Dabeit, 231 F.3d at 984
(internal quotation and citation omtted).

AFFI RVED.



