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Bef ore WENER, CLEMENT and PRADO, Circuit Judges.!?
PRADO, G rcuit Judge.

This appeal arises froma dispute between an insured and its
insurer. The appellant, Admnistaff, Inc. and its subsidiary,
Adm ni staff of Texas, Inc., filed a lawsuit in district court
seeki ng declaratory judgnent that Adm nistaff’s insurer was bound

to defend it in a lawsuit.? Both parties, the appellant-insured

'Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.

*To sinplify the | anguage of this opinion, the Court will
refer to Admnistaff, Inc. and its subsidiary, Adm nistaff of
Texas, Inc., as a single plaintiff-appellant.
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and the appell ee-insurer, noved for summary judgnent. The
district court granted sunmmary judgnent in favor of the insurer
and stated in its judgnent that the insurer did not have a duty
to defend the insured nor a duty to indemmify. |In response, the
insured filed a notice of appeal.
Background Facts

The appellant is a professional enployer organization that
provi des personnel managenent and human resources services to
smal | and nedi um si zed conpani es. The appel |l ant purchased
i nsurance coverage fromthe appellee, Anerican |International
Speciality Lines Insurance. The policy included an obligation to
defend the insured in lawsuits. During the coverage period,
Aetna Life Insurance Conpany (Aetna) naned the appellant as a
defendant in a counterclaim The counterclai marose froma
di spute between the appellant and Aetna in the provision of
health insurance to Adm ni staff enployees. The appel | ant
notified its insurer about the counterclaim and the insurer
refused to defend the appellant because it maintained the policy
did not cover the claim The appellant sought relief in district
court, but lost on summary judgnent. On appeal, the appell ant
mai ntains the district court erred by granting sunmary j udgnment
in favor of the appell ee.

Standard of Revi ew

In reviewing a district court's grant of summary judgnent,



this Court uses the sane standard of review used by the district
court. See Lowery v. Ill. Cent. &ulf R Co., 891 F.2d 1187, 1190
(5th Gr. 1990). “The pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with any
affidavits, nust denonstrate that there is no genuine issue of
material fact and that the noving party is entitled to judgnment
as a matter of law. Under this standard, questions of fact are
considered with deference to the nonnovant, while questions of
| aw are subject to de novo review.” Lowery, 891 F.2d at 1190
(citations omtted). Although this Court ordinarily defers to the
district court in a diversity case |like this one requiring
interpretation of state law, the Court is not bound by the
district court's interpretation and can reverse the court if the
district court incorrectly applied state law. See id.
Whet her the District Court Erred

Inits first issue, the appellant argues that the district
court erred in determning the appellee had no duty to defend the
appellant in its defense of Aetna’s counterclaim The appell ant
mai ntains that the district court not only rejected the clear,
unequi vocal | anguage of the policy, but also rejected Texas | aw
ininterpreting the policy limts. The appellant is correct.

Under Texas |aw, the question of insurance coverage is
determ ned under the “eight corners” rule. See Guaranty Nat’ |

Ins. Co. v. Vic Mg. Co., 143 F.3d 192, 193 (5th Gr. 1998).



Under this rule, the “court conpares the four corners of the

i nsurance policy with the four corners of the plaintiff's

pl eading to determ ne whet her any claimalleged by the pleading
is potentially within the policy coverage.” Quaranty Nat’'l Ins.
Co., 143 F.3d at 193. The district court makes this conparison
W thout reference to the truth or falsity of the plaintiff’s

all egations. See CGuaranty Nat’'|l Ins. Co., 143 F. 3d at 193.
“[I'lf the allegations in the conplaint wll allow the plaintiff
to recover on a theory within the scope of the insurance policy,
there is potential liability against which the insurer is
obligated to defend.” Sentry Ins. v. RJ. Wber Co., Inc., 2
F.3d 554, 556 (5th GCr. 1993).

The | nsurance Policy. In the instant case, the four corners

of the insurance policy provide:
ERRORS AND OM SSI ONS

To pay on behalf of the Insured all suns which the

| nsured shall becone legally obligated to pay as
Damages resulting fromany claimor clains first made
agai nst the Insured and reported to the Conpany during
the Policy Period for any Wongful Act of the Insured
or of any other person for whose actions the Insured is
| egal ly responsible, but only if such Wongful Act
first occurs during the Policy Period and solely in the
conduct of the Insured’ s Profession as stated in Item6
of the Decl arations.

Policy at 1 1 (enphasis added). The italicized | anguage is
inportant in interpreting the contract.

The policy also provides that the insurer will “[d]efend any



action or suit brought against the Insured alleging a Wongful
Act, even if such action is groundless, false or fraudul ent
" 1d. at § 2(a). The policy defines Wongful Act as “any
actual or alleged breach of duty, neglect, error, msstatenent,
m sl eadi ng statenent or omi ssion solely in the conduct of the
I nsured’s Profession as stated in Item6 of the Declarations.”
Policy at Definition #3 (enphasis added). |Item 6 defines
“I'nsured’ s Profession” as:
Soley [sic] in the performance of recruiting and
sel ection, outplacenent services, enployer liability
managenent and assi stance, rel ated governnent and
conpl i ance, owner support, perfornmance nmanagenent,
training and devel opnent, benefit managenent, HR
consul ting, permanent placenent services, insurance
agent and broker services, risk managenent services,
enpl oyer liability nmanagenent services and accounti ng
and book keeping services including related data
processing services for others for a fee.
Policy at Item6 (enphasis added). Under this |anguage, the
insurer has a duty to defend the insured if Aetna’s counterclaim
al l eged a Wongful Act that occurred in the conduct of the

| nsured’ s Prof ession.

Aetna’s counterclaim Aetna s counterclaimalleged ERI SA

vi ol ations, breach of contract and m srepresentation, and asked
for declaratory judgnent. The m srepresentati on cause of action
lies at the center of the parties’ dispute about whether a duty
of defend exists. The four corners of that allegation claim

Adm ni staff, through its authorized agents and vice
principals, made material msrepresentations or failed
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to disclose material information when there was a duty

to speak. . . . Admnistaff failed to exercise due care

and/ or acted recklessly or wwth know edge that its

statenents were fal se.
Counterclaimat § 37 & 38. Although the parties do not seriously
di spute whether this |anguage alleges a Wongful Act, the
appel l ee-i nsurer maintains these allegations did not occur in the
conduct of the Insured’ s Profession. |Instead, the appellee-
i nsurer characterizes the alleged acts and om ssions as
managenent tasks of a nonprofessional nature and not professional

servi ces on behalf of clients.

VWhet her the Wongful Act Occurred in the Conduct of the

Insured’s Profession. Although the district court did not

prepare a witten | egal analysis in support of its judgnent, the
transcript of the hearing conducted on the notion for sunmmary
judgnent indicates the district court anal ogi zed the insurance
policy to a professional liability policy for doctors and
| awers. The district court reasoned that because a doctor’s or
| awer’s mal practice policy was designed to protect the doctor or
| awer fromlawsuits by patients or clients, the appellant’s
policy was designed to protect the appellant fromlawsuits by its
enpl oyee-clients.

The district court focused on the title of the policy,
“M scel | aneous Professional Liability Policy.” The district
court reasoned that “the nature of even a m scel |l aneous
professional liability policy, is protecting the consuner,” and
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concl uded accordingly that the policy is “an Adm nistaff-to-
consuner policy because that’'s what [a] professional liability
policy covers.” The district court explained that

if you say you're going to go out and get a

professional liability policy, you re tal ki ng about

peopl e who are hurt by your practicing your profession,

not your creditors, not those whom you trespass upon on

the way to work; and this is on the way to providing

the service. . . . But regardless of the | abel we stick

on it, what Admnistaff does in acquiring things and to

third parties is not covered[,] just as a |l awer who

hires a secretary away fromthe |aw of fi ce next door

woul d not be covered under his professional liability

policy because they are not essential to the provision

of services.

Not ably, the district court did not address the | anguage of
the policy quoted above. Had the district court considered that
| anguage, it should have first concluded that Aetna had all eged a
Wongful Act. The |anguage of the Aetna allegations al nost
mrrors the policy’'s definition of Wongful Act. The policy
defines Wongful Act, in part, as “any actual or alleged .

m sstatenent, m sleading statenent or om ssion,” and Aetna

all eged “material m srepresentations” and “failure to disclose
material informati on when there was a duty to speak.” Thus, a
conpari son of the four corners of the contract with the four
corners of the factual allegations of the counterclaimindicates
a Wongful Act under the policy. Because Aetna alleged a
Wongful Act, the next question is whether the Wongful Act

occurred in the conduct of the Insured’ s Profession.

Under the policy, a covered act must have occurred “solely



in the conduct of the Insured’ s Profession.” Understandably, the
district court may not have fully understood what functions
constituted the Insured’ s Profession. That question created an
anbiguity in the contract. At one point, the district judge
recogni zed the anbiguity and ordered the appellant to “file a
one- page factual declaration of its business” in an order
directing the appellant to nove for summary judgnent. The one-
page declaration of Adm nistaff’s business includes “providing
and managi ng all benefits, including health and dental

i nsurance.” The declaration went on to detail the functions
required to provide these services.® Notably, Item6 of the
policy defines the Insured’ s Profession, in part, as “benefit
managenent . ”

Under Texas |aw, anbiguity such as the anbiguity created by
the “solely in the conduct of the Insured’ s Profession” | anguage
nmust be resolved in favor of the insured. See Nat’'|l Union Fire
Ins. Co. of Pittsburgh, Pa. v. Hudson Energy Co., 811 S.W2d 552,
555 (Tex. 1991); Puckett v. U S Fire lIns. Co., 678 S.W2d 936,
938 (Tex. 1984) (stating that contracts are to be interpreted to

avoi d exclusion of coverage). As a result, the question of

*The decl aration provi ded: “The nanagenent functions rel ated
to the Health Plan include but are not limted to: inplenenting,
nmoni toring and mai ntai ning an appropriate fundi ng arrangenent
wth the health carrier; negotiating, review ng and i npl enenting
i nsurance rates on an on-going basis; and nonitoring the
financial status of the funding arrangenent with the carrier.”
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whet her the Wongful Act occurred in the conduct of the Insured’ s
Pr of essi on shoul d have been answered “yes.” The next step would
have been to consider the appellee’s argunents that an excl usion
applied. The district court, however, did not reach the

excl usi ons because it read | anguage into the policy that does not
exi st .

The district court read the policy as if the duty to defend
applied only to clains nade by consuners. Nothing in the policy
i ndicates the policy covers only Wongful Acts alleged by
Adm nistaff’s client-consuners. “An intent to exclude coverage
must be expressed in clear and unanbi guous | anguage.” Nat’|
Union Fire Ins. Co. of Pittsburgh, Pa., 811 S.W2d at 555. Had
the appel l ee-insurer wanted to limt its duty to defend to clains
brought by consuners, it was incunbent upon the insurer to
expressly and clearly state the exclusion in the | anguage of the
policy. See id. Because the appellee-insurer did not draft the
contract to expressly and clearly cover only clains brought by
consuners, it cannot conplain now.

In its second issue, the appellant contends the district
court erred by finding the contract anbi guous and construing the
policy in contravention of Texas state law. Al though the
appellee maintains the district court did not find the contract
was anbi guous, the transcript of the hearing shows that the

district court read the contract as having nore than one reading.



At one point during the hearing on the notion for summary
judgnent, the district court considered the appellant’s position
that the duty to defend was not |imted to clains brought by
consuners and stated “I’mhesitant to say that your position is
unreasonable.” The district court also recogni zed that “there
are alternative interpretations” of the policy. Utimtely,
however, the district court concluded that “on its face, th[e]
policy has one conpelling reading, and that is, to cover the
consuners of the services, not the vendors of the parts of the
services.” Wthout a witten order clarifying the court’s
analysis, it is difficult to ascertain whether the district court
ultimately determ ned the contract was anbi guous. Al beit
uncl ear, the district court treated the contract as if it were
unanbi guous—that is, the district court determ ned the face of
the contract indicated that it did not apply to clains brought by
non-clients and non-consuners. This Court, however, need not
determne this i ssue because the district court erred by failing
to interpret the contract |anguage.
Whet her Remand |'s Appropriate

When the district court errs in its reason for granting
summary judgnent, this Court can affirmthe sunmary j udgnment
wher e ot her adequate grounds for granting sunmary judgnent exist.
See Thonpson v. Ga. Pacific Corp., 993 F.2d 1166, 1167-68 (5th

Cr. 1993). In this appeal, however, remand is appropriate
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because the district court did not consider whether a policy
exclusion applied. The district court did not consider the
excl usi ons because it determ ned the policy did not apply to
cl ai s brought by non-clients and non-consuners. As a result,
remand i s appropriate for consideration of the exclusions. On
remand, the district court is bound under Texas law to strictly
construe exclusions against the insurer and in favor of the
insured. See Nat’'l Union Fire Ins. Co. of Pittsburgh, Pa., 811
S.W2d at 555.

Remand is al so appropriate for reconsideration of the
appel l ee-insured’s argunent that it had no duty to i ndemify.
Unli ke the duty to defend, the “duty to indemify is triggered by
the actual facts establishing liability in the underlying suit.”
See Trinity Universal Ins. Co. v. Cowan, 945 S. W2d 819, 821
(Tex. 1997). The district court, however, did not reach those
facts. Instead, the district court based its determ nation on
its finding that the appellee-insurer had no duty to defend.

Concl usi on

Havi ng sustained the appellant’s first argunent that the
district court erred in granting summary judgnent in favor of the
appel l ee, the Court REVERSES the district court’s summary
j udgnment and REMANDS the case to the district court for further
proceedi ngs consistent with this opinion.

REVERSED and REMANDED
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