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Robert M Fenlon, Texas prisoner #01015511, appeals the
district court’s grant of summary judgnent in favor of the
defendants, dismssing his 42 U S.C. § 1983 conplaint in which
Fenl on al | eged t hat he was deni ed constitutionally adequate nedi cal

care and is now blind in his right eye as a result.

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Fenl on first chall enges the procedure foll owed by the district
court, arguing that the district court erred in granting sumary
judgnent in favor of Sheriff Thomas individually because Thonas
nei t her answered nor noved for summary judgnent in his individual
capacity. District courts, however, “possess the power to enter
summary judgnents sua sponte,” a power |imted only “by the
requi renent to provide prior notice.” Leatherman v. Tarrant county
Narcotics Intelligence and Coordination Unit, 28 F.3d 1388, 1397
(5th Gr. 1994) (citations omtted). The matters asserted and
contentions nmade in Thomas’s notion placed Fenlon on adequate
notice that he had to cone forward with all of his evidence agai nst
Thomas individually (as well as in his official capacity), and the
district court agreed with Fenlon that his suit agai nst Thomas was
an “individual capacity” claim Therefore, the district court’s
summary judgnent was procedurally correct.

Second, Fenlon argues that the district court’s grant of
summary judgnent was in error as Fenlon subm tted conpetent summary
j udgnent evi dence raising a genuine issue of material fact. “This
court reviews the grant of [a] sunmary judgnent de novo, using the
sane criteria used by the district court in the first instance.”
Fraire v. Gty of Arlington, 957 F.2d 1268, 1273 (5th Cr. 1992).
Contrary to Fenlon’s contentions, Thonmas addressed in his notion
Fenlon’s claim that under prison policy, prisoners had to wait

sixty days or nore in order to obtain eye care treatnent, with no



exception for urgent care. The affidavit of Bobby Davis attached
to Thomas’s notion specifically spoke to this issue. Mor eover
Fenlon’s assertion that his allegations present a “condition of
confinenent” case is simlarly wthout nerit. Fenlon conplai ned
that the prison’s nedical staff ignored his urgent requests to see
the optonetrist, and that the prison’s sixty-day backlog for
optonetry appointnents allegedly permtted the staff’s action and
om ssi ons. Such allegations set forth an “episodic act or
om ssion” case as set forth in Scott v. Mwore, 114 F.3d 51 (5th
Cr. 1997) (en banc). Moreover, and in any event, Fenlon fails to
denonstrate how his claimwould neet the requirenents for a valid
“condition of confinenent” case.

Al t hough the affidavit Fenlon submtted in opposition to
Thomas’ s sunmary judgnent notion was conpetent sumrary judgnent
evi dence under 28 U.S.C. §8 1746, it did not create a genui ne issue
of material fact as to Fenlon’s clains. Fenl on’ s concl usi ona
al | egati ons and unsubstanti ated assertions regarding prison policy
are insufficient to establish a genuine issue of material fact.
See Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th G r. 1994)
(en banc). The only evidence Fenlon has submtted in support of
his assertion that Thomas inplenented an unconstitutional policy
denyi ng i nnates energency eye care are the facts surrounding his
own case. Fenlon has adduced no evidence that other inmates were

deni ed energency eye care “or that the sheriff was otherw se



actually informed or consciously believed that the [prison’s
medi cal] policy would expose prisoners to substantial risk of
significantly unnmet serious nedi cal needs.” Thonpkins v. Belt, 828
F.2d 298, 305 (5th Gr. 1987). Thus, assum ng arguendo t hat Fenl on
did not receive constitutionally adequate nedical care, Thomas
still “cannot be held |iable on the theory that he inplenented an
unconstitutional policy when the record below indicates no nore
than that the systemnmay have failed in the one particul ar i nstance
of [Fenlon’s eye] injury.” 1d. (footnote omtted).

Based on the foregoing, we conclude that the district court
did not err in granting summary judgnent, and its judgnent is

AFFI RVED.



