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PER CURI AM **

Thi s appeal arises out of an adversary proceedi ng brought
by Engineering Dynamcs, Inc. (“ED”) on behalf of bankruptcy
debtor Structural Software, Inc. (“SSI”) against SSlI's sole

sharehol ders, S. Rao Guntur and Sai d | rannezhaad. EDI all eges that

"District Judge of the Southern District of Texas, sitting by designation.

“Pursuant to 5TH QR R 47.5, the Court has determ ned t hat
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Guntur and | rannezhaad usur ped a corporate opportunity belongingto
SSI. The opportunity at issue was the right to obtain stock in
Zentech, Inc. (“Zentech”) in exchange for the marketing rights and
service rights related to a conputer program called StruCAD*3D
(“StruCAD’). SSI is the owner of StruCAD. The bankruptcy court
hel d that Guntur and |Irannezhaad did usurp a corporate opportunity
of SSI and entered judgnent against them The district court
affirmed the judgnent of the bankruptcy court. Fi nding no
reversible error, we affirm
BACKGROUND

In 1989, EDI sued SSI for copyright infringenment. ED
all eged that StruCAD i nfringed copyrights owned by EDI . In 1991,
the United States District Court for the Eastern District of
Loui si ana entered judgnment in favor of ED and awarded $250, 000 in
damages. The district court’s judgnent was affirmed in part,

reversed in part, and remanded. Eng’g Dynam cs, Inc. v. Structural

Software, Inc., 26 F.3d 1335 (5th Gr. 1994), nodified by, 46 F.3d

408 (1995). This case, on remand, is still pending or has just
been concluded in the district court.

In July 1989 (after EDI sued SSlI), SSI entered into a
mar keting agreenent (“Marketing Agreenent”) wth Zentech under
whi ch Zentech agreed to be SSI’s exclusive nmarketing agent for

StruCAD and to be solely responsible for the marketing costs in



exchange for fifty percent of all revenues derived fromthe sal e of
StruCAD. On Decenber 31, 1990, SSI entered into a new agreenent
(“Mai ntenance Agreenent”) with Zentech under which Zentech agreed
that, in additiontoits role as SSI’s marketing agent, it woul d be
responsi ble for upgrading StruCAD and providing naintenance and
custoner support services related to StruCAD. Under the
Mai nt enance Agreenent, which nodified the Mrketing Agreenent,
Zent ech received eighty percent of the sales revenue as well as al
revenue derived from providing maintenance services related to
St r uCAD. Concurrent with the execution of the Mintenance
Agreenent, Zentech hired Guntur and |Irannezhaad as enpl oyees for a
base annual sal ary of $60,000. Guntur and |Irannezhaad were at this
tinme also given Zentech comon stock. Guntur received 30.333% of
t he common stock in Zentech, while |Irannezhaad received 5% of the
common st ock

SSI filed for bankruptcy on June 23, 1992 due to EDI’s
efforts to collect on its judgnent against SSI. 1In 1993, ED, on
behal f of SSI, brought an adversary proceedi ng agai nst Guntur and

| rannezhaad in order to recover avoidable transfers.” The
bankruptcy court issued an order authorizing ED to bring the

clains at issue in this case against Quntur and |Irannezhaad.! The

The bankruptcy court issued an order authorizing ED, in
lieu of the trustee, to pursue avoi dance actions agai nst Guntur
and lIrannezhaad to recover assets for the SSI estate. The

3



bankruptcy court found that the stock received by Guntur and
| rannezhaad was not in return for their enploynent by Zentech, but
rather was in return for SSI's execution of the Mintenance
Agr eenent . As such, the bankruptcy court concluded that the
Zentech stock was a corporate opportunity of SSI that had been
m sappropriated by Guntur and |rannezhaad and that the Zentech
stock properly belonged to the SSI Estate.

The bankruptcy court as part of its judgnent inposed a
constructive trust on the Zentech stock received by Qntur and
| rannezhaad in connection wth the Mintenance Agreenent. The
bankruptcy court thus ordered that the SSI Estate recover 114, 666. 4
shares of Zentech held by Guntur at the tinme judgnent was entered
and 40,000 shares of Zentech held by Irannezhaad at the tine
j udgnent was entered. The bankruptcy court also held that the SSI
Estate was entitled to recover $696,000 from Guntur and $242, 000
from lIrannezhaad for cash they received from a previous sale of
Zentech stock to TDI-Halter, Inc. in Novenber 1997

DI SCUSSI ON
We revi ew bankruptcy court rulings and deci sions “under

the sane standards enployed by the district court hearing the

bankruptcy court stated that the corporate opportunity claimthat
is the subject of this appeal was authorized by the order. SSI
does not challenge this order on appeal and as such we do not
address its propriety.



appeal from bankruptcy court; conclusions of |law are reviewed de
novo, findings of fact are reviewed for clear error, and m xed

questions of fact and |law are reviewed de novo.” Century |ndem

Co. v. NGC Settlenent Trust (In re National Gypsum Co.), 208 F. 3d

498, 504 (5th G r. 2000). Under a clear error standard, we wll
reverse a finding of fact “only if, on the entire evidence, we are
left wwth the definite and firmconviction that a m stake has been

made.” Walker v. Cadle Co. (In re Walker), 51 F.3d 562, 565 (5th

Cr. 1995) (quoting Allison v. Roberts (In re Allison), 960 F.2d

481, 483 (5th Gir. 1992)).

Under Texas |l aw, to establish a breach of fiduciary duty
for usurping a corporate opportunity “the corporation nust prove
that an officer or director m sappropriated a busi ness opportunity

that properly belongs to the corporation.” Landon v. S&H Mtqg.

G oup, 82 S.W3d 666, 681 (Tex. App.-Eastland 2002, no pet.); see

also International Bankers Life Ins. Co. v. Holloway, 368 S. W2d

567, 576-78 (Tex. 1963); Al exander v. Sturkie, 909 S.W2d 166, 169

(Tex. App.-Houston [14th Dist.] 1995, wit denied). “The business
opportunity arises where a corporation has alegitimte interest or
expectancy in, and the financial resources to take advantage of, a

particul ar busi ness opportunity.” lcomSystens, Inc. v. Davies, 990

S.W2d 408, 410 (Tex. App.-Texarkana 1999, no wit) (citing Dyer v.

Shafer, Glliland, Davis, McCollum& Ashley, Inc., 779 S.W2d 474,




477 (Tex. App.-El Paso 1989, wit denied)). To determ ne whet her
a corporation has alegitimate interest in a corporate opportunity,
the court nmust inquire as to whether the all eged opportunity was in
the corporation’s “line of business.” |d.

Guntur and |rannezhaad argue that the bankruptcy court
erred in determning that the right to obtain the Zentech stock was
a corporate opportunity that belonged to SSI because SSI did not
have a legitimate interest in the stock. Guntur and |Irannezhaad
contend that the bankruptcy court clearly erred in holding that
t he Zent ech stock they received was in fact consideration for SSI’s
execution of the Mii ntenance Agreenent. W disagree. The record
contains sufficient evidence fromwhich the bankruptcy court could
infer that the right to acquire the Zentech stock was a corporate
opportunity of SSI.

Guntur and | rannezhaad poi nt out that there was evi dence
that Zentech would never have provided stock to SSI and
additionally that there was no evidence that SSI was interested in
acquiring Zentech stock. Thus, they argue that acquisition of
Zentech stock could not have been a corporate opportunity of SSI.
This argunent fails, however, because it defines the corporate
opportunity at issue too narrowmy. Wiile SSI nmay not have had an

interest specifically in acquiring Zentech stock, it certainly did



have an interest in receiving the appropriate |evel of
consideration for its execution of the Mintenance Agreenent.
Guntur and Irannezhaad al so argue that because SSI did
not have the financial resources to carry out the opportunity to
obtain the Zentech stock, they could not have usurped a corporate

opportunity of SSI. lcom Systens, Inc., 990 S.W2d at 410 (to

usurp a corporate opportunity, corporation nmust have resources to
t ake advant age of the opportunity). Further, inasnmuch as the stock
was consideration for their enploynent with Zentech, SSI coul d not
have provi ded t he engi neering services that they were to performas
enpl oyees of Zentech. This argunent fails because, as noted
previously, the bankruptcy court did not clearly err in finding
t hat the Zentech stock served as consi deration for execution of the
Mai nt enance Agreenent rather than for Quntur’s and |rannezhaad’ s
personal services.

Addi tionally, Guntur and |Irannezhaad argue that even if
the right to the Zentech stock was a corporate opportunity of SSI,
they did not inproperly usurp the opportunity because SSI’'s only
sharehol ders (Quntur and | rannezhaad) ratified the transaction. It
is usually a defense to a claim of usurpation of the corporate
opportunity that all of the corporation’s shareholders ratify the

transacti on. Safety Int'l, Inc. v. Dyer (ln re Safety Int'l,

Inc.), 775 F.2d 660, 662 (5th Gr. 1985); Dyer, 779 S.W2d at 478.



Creditors, however, can challenge the breach if the transaction is
made to defraud creditors or if it is conpleted while the

corporation is insolvent. Dyer, 779 S.W2d at 477; see al so Newman

v. Toy, 926 S.W2d 629, 631 (Tex. App.-Austin 1996, wit denied)
(“A sol e sharehol der or all sharehol ders acting in agreenent, being
all the beneficial owners of corporate property, may thenselves
deal with such property so long as the rights of creditors are not
prejudiced ..."”). A bankruptcy trustee has the right to assert the
general clainms of creditors for the benefit of the bankruptcy

estate and the creditors. Schi mmel penninck v. Byrne (ln re

Schi nmel penni nck), 183 F.3d 347, 359 (5th Gr. 1999).

At the time of the Zentech transaction, ED was a
creditor of SSI according to Texas |aw. As the Texas Suprene Court
stated, at common | aw “one who at the tinme a transfer of property
is made has a right to recover damages in tort nmay avoid the
transfer as fraudulent if the transfer is made for the purpose of

defeating his right.” Hollins v. Rapid Transit Lines, Inc., 440

S.wW2d 57, 60 (1969) (quoting Murphy v. Dantow tz, 142 Conn. 320,

114 A 2d 194, 196-97 (1955)). Since EDI and other creditors
existed at the relevant tine, the bankruptcy court could find that
Guntur’s and Irannezhaad’'s ratification of the agreenent was
ineffective as a defense to wusurpation of the corporate

opportunity.



Guntur and | rannezhaad al so appeal the bankruptcy court’s
award of nonetary damages in favor of EDI for the Zentech stock
that Guntur and Irannezhaad sold in 1997 to TD -Halter, Inc.
Guntur and |Irannezhaad argue that the inposition of a constructive
trust was inproper and that at the nost ED is only entitled to
nmonet ary damages based on t he val ue of the stock on January 1, 1991
(the effective date of the stock transfer).

We find their argunent unpersuasive. Texas courts have
previously held that inposition of a constructive trust is a proper
remedy when a fiduciary usurps a corporate opportunity. |In Canion,
the court held that “[a]n officer or director who diverts [a
corporate] opportunity and enbraces it as his own is chargeabl e as
a constructive trustee for the benefit of the corporation and hol ds
all of the profits and benefits received therefrom for the

corporation.” Canion v. Texas Supply, Inc., 537 S.W2d 510, 513

(Tex. Cv. App.-Austin 1976, wit ref’d n.r.e.). As such, ED is
entitled a constructive trust on the Zentech stock received by
@Quntur and | rannezhaad.

When a constructive trust is inposed, a fiduciary who
m sappropriated the property of another is |iable not only for the
val ue of the property he m sappropriated but also for any profits
he derived fromhis wongful possession of the property. Meadows

v. Bierschwale, 516 S.W2d 125, 129 (Tex. 1974). In this case,




that would be the noney received by Quntur and |rannezhaad from
selling the Zentech stock (even to the extent the paynent exceeded
the value of the stock when they received it in 1991). Since a
constructive trust is an appropriate renedy, it was appropriate for
t he bankruptcy court to award nonetary danages for the full anount
of noney Guntur and |rannezhaad received from TDI -Hal ter.

Guntur and I rannezhaad finally argue that the bankruptcy
court’s judgnent cannot be based upon the Texas Uniform Fraudul ent
Transfer Act, Tex. Bus. & Com Code Ann. 8§ 24.001, et seqg. (Vernon
2002) for fifteen different reasons. Their argunents are w thout
merit because the bankruptcy court’s judgnent is based upon
liability for usurpation of a corporate opportunity under Texas
common | aw and not under the fraudul ent transfer statute.

For these reasons, the bankruptcy court did not err in
its conclusions of lawnor did it clearly err with respect to any
findings of fact. Finding no reversible error, we affirm

AFFI RVED.
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