IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20890
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOHN BATTAGLI NI,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. H 98-CR-151-1

March 5, 2003
Bef ore GARWOOD, JOLLY and SMTH, Crcuit Judges.
PER CURI AM *

Appel lant John Battaglini (Battaglini) pleaded guilty in
federal court to two counts of bank robbery under 18 U S. C 8§
2113(a) and in Decenber 1998 was sentenced to ninety-seven nonths
on each count, to run concurrently. Battaglini did not take a

di rect appeal fromthat judgnent. Subsequently, Battaglini pleaded

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



guilty and in July 1999 was sentenced in Texas state court for
aggravat ed robbery and arned robbery.

Battaglini, proceeding pro se, then, in My 2002, filed a
motion in the federal district court seeking nodification of his
federal prison sentence by ordering that sentence to run
concurrently with his state prison sentence. Battaglini’s notion
was denied by the district court for Jlack of jurisdiction.
Battaglini appeals fromthat judgnent.!?

“We revi ew de novo whether the district court had jurisdiction
to resentence.” United States v. Bridges, 116 F. 3d 1110, 1112 (5th
Cr. 1997). “[A] district court’s authority to correct or nodify
a sentenceislimted to those specific circunstances enunerated by

Congress in 18 U.S.C. 8§ 3582([c]).” Id.

Bat t agl i ni apparently contends that the 1999 state
convictions are for the sanme conduct as the 1998 federal bank
robbery convicti ons.

To the extent that Battaglini’s pro se notion can be construed
as a notion seeking relief under 28 U S.C. § 2255, such a notionis
not timely. Judgnent in Battaglini’s federal case was entered on
Decenber 15, 1998, and becanme final on Decenber 29, 1998.
Battaglini’s notion for anmendnent of judgnent, however, was not
filed until My 22, 2002, well beyond the one year period of
[imtations found in 8 2255. Since there is no indication that the
one year period was otherwise tolled, even if Battaglini’s notion
is taken as a notion under 8 2255, it is barred.

We al so observe with respect to Battaglini’s conplaint that
the federal court’s failure to advise himat the tinme of his plea
or sentencing that his federal prison termm ght run consecutively
to a future state prison termthat not only was such contenti on not
rai sed bel ow but we have held that the referenced possibility of
consecutive sentences is not a consequence of which defendant nust
be warned before his pleais accepted. United States v. Hernandez,
234 F. 3d 252 (5th Cr. 2000).



None of the conditions for granting relief under § 3582(c),
i ncludi ng those applicable under FED. R CRM P. 35, are present.
See United States v. Lopez, 26 F.3d 512, 515-21 (5th Cr. 1994);
United States v. Early, 27 F.3d 140, 141-42 (5th Gr. 1994). Thus,
the district court did not have the authority to correct or nodify
Battaglini’s sentence, and did not err in denying Battaglini’s
not i on. Lopez, 26 F.3d at 521; Early, 27 F.3d at 142.
Accordingly, the judgnent of the district court is hereby

AFF| RMED.



