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Judge”.

PER CURI AM **

The district court held China National Ofshore Ql
Corporation (CNOOC) entitled to immunity wunder the Foreign
Sovereign Imunity Act (FSIA), 28 U S.C 8§ 1602, et seq. G aybar
clains: CNOOC waived its right to claimimunity; alternatively,
under 28 U.S.C. 8 1605(a)(2), this action falls within an exception

to imunity.

District Judge of the Western District of Texas, sitting
by desi gnati on.

Pursuant to 5THCAR R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THAOQR R 47.5. 4.



Havi ng heard oral argunent, and based upon our review of the
briefs and pertinent parts of the record, we hold: CNOOC did not
waive its right to assert immunity, because, inter alia, in its
answer it clainmed |lack of subject matter jurisdiction; and this
action does not fall within § 1605(a)(2).

In holding CNOOC entitled to inmmunity, the district court
reasoned that the third clause of § 1605(a)(2) (imunity exception
“In which the action is based upon ... an act outside the territory
of the United States in connection with a commercial activity of
the foreign state el sewhere and that act causes a direct effect in
the United States”) required the requisite act be non-commerci al .
It is not necessary to decide this issue because, for this action,
the exception does not apply whether the requisite act is
comercial or non-conmercial. On the other hand, the § 1605(a)(2)
third clause exception has apparently been applied to comerci al
acts. See, e.g., Republic of Arentina v. Wltover, 504 U S. 607
(1992) (third clause applied to extension of paynent schedul es for
bonds); Byrd v. Corporacion Forestal y Industrial de A ancho S. A,
182 F.3d 380, 389 (5th Cr. 1999) (paraphrasing third clause as “a
comercial activity carried on outside the United States that has

a direct effect in the United States”); Voest-Al pine Tradi ng USA

Corp. v. Bank of China, 142 F.3d 887 (5th Cr. 1998) (third cl ause



applied to failure of foreign bank to remt funds to designated
Ameri can corporation).
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