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Def endant - Appel | ant Jose R Arguellas (“Arguellas”), federal
prisoner # 42425-004, appeals the denial of his 28 U S.C. § 2255

nmotion, in which he challenged his 1996 conviction on the ground

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



that his trial attorney rendered i neffective assi stance of counsel
by failing to inform him of a plea bargain offered by the
Governnent. I n conducting a paper hearing on Arguellas’ clains,
the district court relied heavily on the affidavit of the Assi stant
United States Attorney (“AUSA’) who prosecuted Arguell as as well as
the court’s personal know edge of that AUSA's credibility and
conpetence. W granted a certificate of appealability (“COA”) on
t he i ssue whether the district court abused its discretion in not
granting a live evidentiary hearing before denying Arguellas’ 28

US C 82255 nption. See United States v. Arquellas, No. 02-20867

(5th Gr. Feb. 19, 2003) (unpublished). Because the record before
the district court and the affidavit submtted by the AUSA do not
conclusively negate Arguellas’ allegations, and because the
district court did not have personal know edge of the conversations
bet ween Arguel |l as and hi s counsel or an opportunity during trial to
observe Arguellas’ credibility, we find that the district court’s
deci sion based on a paper evidentiary hearing was an abuse of
di scretion. Therefore, we vacate the district court’s dism ssal of
Arguellas’ 28 U S.C. 8 2255 notion and remand it for a live
evidentiary hearing.
| . BACKGROUND

Arguell as was convicted of conspiracy to possess with the
intent to distribute five kilograns or nore of cocaine in the

United States District Court for the Southern District of Texas



after an eight-day jury trial. He was sentenced at the top of the
avai l able guideline range to 365 nonths in prison. This court

affirmed the conviction on direct appeal. See United States v.

Ram rez, No. 96-20596 (5th Cr. Aug. 27, 1997)(unpublished).
Arguellas filed this 28 U S C. § 2255 notion raising nunerous
clains, including the claimthat his now deceased trial counsel was
ineffective for failing to communi cate a Governnent plea offer. In
support of this contention, Arguellas filed his own affidavit.
This affidavit averred that after his trial counsel died,
Arguellas’ wife obtained the legal file pertaining to Arguell as’
case. In that file was a draft plea agreenent, dated January 4,
1996, and under the terns of that agreenent, Arguellas would have
received a three-level adjustnment in his base offense level in
return for pleading guilty. |In addition, the agreenent contained
a promse on behalf of the Governnent that it would recomrend
Arguel |l as be sentenced at the bottom of the applicable guideline
range. Had Arguellas’ accepted the Governnent’s offer and pled
guilty, the applicable guideline range would be 210 to 260 nonths
of inprisonnent. Thus, had the district court followed the
Governnent’s recommendation, Arguellas would have received a
sentence of 210 nonths, which would be approximately 155 nonths
| ess than the sentence that Arguellas ultimately received.
Arguellas contends that had he known of the Governnent’s

proposed plea offer, he would have accepted it. It is well-



recogni zed that a defense counsel has an ethical duty to keep his
client infornmed, and this court has held that a failure to inform
a defendant of a plea offer may anount to i neffective assi stance of
counsel .2 Noting that the record is unlikely to indicate the
content of all conversations between Arguellas and his trial
counsel, and the conflict inthe facts all eged by Arguel |l as and t he
Governnent in response to the 28 U S C 8§ 2255 notion, the
magi strate judge recommended that the district court judge hold an
evidentiary hearing on this ineffective assistance of counsel
claim?® Finding deficiencies in Arguellas’ affidavit and that the
Governnent response to Arguellas’ notion was drafted by an
i ndi vidual other than the AUSA who prosecuted Arguellas, the
district court ordered Arguellas to correct those deficiencies and
invited the prosecuting AUSA to respond to Arguell as’ allegations.
After receiving Arguellas’ corrected and suppl enental filings, the
district court elected to conduct a paper hearing on Arguellas’
i neffective assistance of counsel claim

As part of the paper hearing by the district court, the record
in this case was expanded to include: (1) a revised affidavit by
Arguellas; (2) a supporting affidavit by Arguellas’ wife; (3) a

letter fromArguellas’ deceased trial counsel’s forner | aw part ner;

2See Teague v. Scott, 60 F.3d 1167, 1170 (5th G r. 1995).

SAll of the other clains raised by Arguellas in his 28 U S.C.
8§ 2255 notion were properly dism ssed by the district court and are
not considered as part of this appeal.
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(4)an affidavit from the AUSA who prosecuted Arguellas; and (5)a
copy of the purported plea agreenent. The district court noted
that there was nothing in the record to support Arguellas’
contention other than his own self-serving affidavit testinony.
The district court al so noted that several facts regarding the pl ea
negoti ations alleged by the AUSAin his affidavit were supported by
cont enpor aneous record docunents. Thus, the district court denied
Arguellas’ 28 U S . C. 8 2255 notion, relying on the detailed
affidavit submtted by the AUSA, which was often supported by ot her
docunents in the record, the court’s personal know edge of the
AUSA' s general professionalismand credibility, as well as case | aw
that discounts self-serving post-conviction testinony that an
i nmate woul d have accepted a plea.*

On appeal, Arguellas argues that the district court erred in
relying on the AUSA's affidavit because the AUSA only states his
belief that Arguellas’ trial counsel told Arguellas about the plea
offer. Moreover, Arguellas points out that the AUSA specifically
admts that he did not overhear Arguellas’ counsel tell Arguellas
about the offer. Thus, Arguellas argues that it was inproper for
the district court to rule based on the AUSA s beliefs, despite the
AUSA's perceived credibility, in light of Arguellas’ direct

assertion that his trial counsel never told him about the plea

‘See Mem Op. and Oder, R 391 (citing Peters v. United

States, 159 F.3d 1043, 1047 (7th Gr. 1998); United States v.
CGordon, 156 F.3d 376, 381 (2d Cir. 1998)).




of fer.
1. ANALYSI S AND CONCLUSI ON

In this case, it is undisputed that a trial counsel’s failure
to advise a crimnal defendant of a Governnent plea offer could

anmount to ineffective assi stance of counsel. See Teague, 60 F. 3d

1170. The issue is whether the district court abused its
discretion in resolving a disputed fact without a |ive evidentiary
hearing in denying Arguellas’ 28 U S.C. 8§ 2255 noti on.

A district court may deny a 28 U . S.C. § 2255 notion w thout
conducting any type of evidentiary hearing if “the notion and the
files and records of the case conclusively show that the prisoner

isentitledtonorelief.” See 28 U.S.C. 8 2255: United States v.

Bart hol onew, 974 F.2d 39, 41 (5th Gr. 1992). Additionally, there
is no requirenent in the |language of 28 U S.C. 8§ 2255 that the
district court conduct a live hearing with the prisoner present
when an evidentiary hearing is required torule on 28 U.S.C. § 2255
nmotion. See 28 U.S.C. § 2255 (“A court may entertain and determ ne
such notion wi thout requiring the production of the prisoner at the

hearing.”); Mrchibroda v. United States, 368 U S. 487, 495-96, 82

S. . 510, 7 L. Ed. 2d 473 (1962); Sanders v. United States, 373

us 1, 20-21, 83 S. C. 1068, 10 L. Ed. 2d 148 (1963). In those
cases, however, where the record does not conclusively negate a
prisoner’s entitlenment torelief, contested fact issues may not be

deci ded on affidavits alone. See Omens v. United States, 551 F. 2d




1053, 1054 (internal citations omtted).

Inthis case, the district court relied heavily on the content
of the AUSA's affidavit and its personal know edge of the AUSA s
general credibility in making the determ nation that Arguell as was
not entitled to relief. Wile it is true that many of the facts
alleged by the AUSA in his detailed affidavit are supported by
docunents in the record, Arguellas’ assertion that he was not
informed by his counsel about the plea offer is neither
conclusively rebutted by the AUSA's rendition of the facts nor
negated by the record. The AUSA admts that he never overheard
Arguell as’ counsel discuss the plea agreenent with Arguellas.
Mor eover, the AUSA stated during a pretrial conference on January
12, 1996 that Arguellas’ counsel had not yet discussed wth
Arguellas the terns of the January 4, 1996 pl ea agreenent when the
AUSA asked for a continuance of the trial.> Because the content
of the discussions between counsel and Arguellas were not in the
record before the district court and the district court had no
occasion to observe Arguellas’ credibility during trial or
otherwise, a live evidentiary hearing is necessary to dispose of
Arguellas’ 28 U.S.C. 8 2255 notion where there is a disputed fact
as to the content of those conversations. See Owmens, 551 F.2d at

1054. W therefore vacate the district court’s judgnent denying

See Tr. at pgs. 8-10, R 186. The record does not reflect
whet her Arguellas was present at this hearing.



relief under 28 U. S.C. 8§ 2255 and remand for a live evidentiary
heari ng.

VACATED AND REMANDED



