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Plaintiff-Appellant Loretta R Hodge appeals the district
court’s denial of her Rule 4(a)(6) Mdtion to Reopen Tine for Appeal
Due to Unique G rcunstances. For the reasons stated below, we
affirmthe district court’s decision.

| .  FACTS AND PROCEEDI NGS
On June 14, 2000, Hodge filed a Rule 60(b) Mtion for Relief

from Judgnent and Menorandum of Law agai nst Defendant- Appell ee

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Harris County Hospital District (“Harris”). Harris filed its
response on June 30, 2000, and Hodge submtted a reply on July 3,
2000. On July 13, 2000, the district court entered its Menorandum
and Order denying Hodge's Rule 60(b) notion; however, Joseph
Wllie, the attorney who filed the Rule 60(b) notion on behal f of
Hodge, never received notice fromthe district court that it had
relied on the notion.

On March 12, 2001, 242 days after the district court entered
j udgnent, Hodge filed a Request for Oral Hearing on the Rule 60(b)
motion. On June 4, 2002, after nore than a year had el apsed since
the request for an oral hearing, and al nost two years had el apsed
since the district court had issued its decision, Wllie wote a
letter inquiring as to the status of the Rule 60(b) notion. On
June 6, 2002, a case mnmmnager for the district court judge
responsible for this case sent an e-nmail to Wllie informng him
t hat the nmenorandum and opi nion on the Rule 60(b) notion had been
i ssued in July, 2000. She also stated that “[t] he docket sheet has
Gdenn W Patterson, Jr. [Hodge's trial attorney] listed as the
attorney in charge for the plaintiffs. Your nanme and address is
not listed on the Docket Sheet.”

On June 10, 2002, WIllie, on behalf of Hodge, filed a Rule
4(a)(6) Mtion to Reopen Tine for Appeal Due to Unique
G rcunst ances; and on June 19, 2002, the district court denied the
not i on. Hodge tinely filed a notice of appeal to contest this

deni al .



1. ANALYSI S

A. St andard of Revi ew

Rule 4(a)(6) grants the district court discretion to reopen
the time to file an appeal. We therefore review the court’s
deci sion for an abuse of that discretion.?

B. Re- opening Tine to Appeal

Hodge asserts that the district court abused its discretion by
not granting her notion to reopen the tine within which to file an
appeal . She contends that her counsel, Joseph WIllie, becane the
attorney of record when he submtted the Rule 60(b) notion, and
that the district court denied her due process by failing to
inform either her or her counsel that her Rule 60(b) notion had
been denied. As a result, she argues, we should apply the unique-
ci rcunstances doctrine to her situation and relax the strict
jurisdictional requirenents of Rule 4(a)(6) for filing an appeal.

Not wi t hst andi ng Hodge’ s contention that the factual
circunstances of this case present an issue of first inpressionin
this court, we have addressed both Rule 4(a)(6) and the doctri ne of
uni que circunstances previously. Rule 4(a)(6) of the Federal Rules
of Appell ate Procedure provides:

The district court may reopen the tine to file
an appeal for a period of 14 days after the
date when its order to reopen is entered, but
only if all the followng conditions are
satisfied:

(A) the nmotion is filed within 180 days after
the judgnment or order is entered or within 7

days after the noving party receives notice of
the entry, whichever is earlier;

Jones v. WJ. Serv., Inc., 970 F.2d 36, 39 (5th Gr. 1992).
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(B) the court finds that the noving party was

entitled to notice of the entry of the

j udgnent or order sought to be appeal ed but

did not receive the notice fromthe district

court or any party within 21 days after entry;

?2? the court finds that no party would be

prej udi ced. 2
We have found that a party who neets the criteria of subpart (B)
must then show that he has “filed his notion seeking to reopen by
the earlier of (1) 180 days after entry of judgnent or (2) seven
days after he ‘receive[d] notice of entry' of judgnent.”® Going
further, we concluded, “[a]bsent the tinely filing of such a
nmotion, the court is powerless to reopen the tinme for filing an NOA
[notice of appeal].”? Qur prior interpretation of this rule
strongly suggests that Hodge’'s argunent nust fail, sinply because
her counsel did not file the Rule 4(a)(6) notion until alnost two
years after the district court’s entry of judgnment on the Rule
60(b) notion, well beyond the 180 day limt.

In addition, the structure of the federal rules, and our

interpretation of them supports this conclusion. Rule 77(d) of
the Federal Rules of Cvil Procedure “contenplate[s] that the clerk

will notify litigants of the entry of the district court’s

orders,”® but states that “[l]ack of notice of the entry by the

2Fed. R App. P. 4(a)(6).

Wl kens v. Johnson, 238 F.3d 328, 331 (5th Gr. 2001)
(enphasis in original).

‘ld.

SPrudenti al -Bache Sec., Inc. v. Fitch, 966 F.2d 981, 985
(5th Cr. 1992).




clerk does not affect the tinme to appeal or relieve or authorize
the court torelieve a party for failure to appeal within the tinme
al l oned, except as permtted in Rule 4(a) of the Federal Rules of
Appel | ate Procedure.”® |In 1991, both Rule 77(d) and Rule 4(a) were
revised to “permt district courts to ease strict sanctions []
i nposed on appellants whose notices of appeal are filed late
because of their failure to receive notice of entry of a
j udgnment . "’ Part of the relaxation was the addition of Rule
4(a)(6) which established “an outer tine limt of 180 days for a
party who fails to receive tinely notice of entry of a judgnent to
seek additional tinme to appeal....”® Thus, the heretofore strict
rules on appeal tinme limts were eased, but only slightly, to
provide “an outer limt of 180 days.” Furthernore, despite such

revisions, we have since reiterated our position that “[p]arties

Fed. R Cv. P. 77(d) (2003). In full, it provides:
| medi ately upon the entry of an order or
judgnent the clerk shall serve a notice of
the entry in the manner provided for in Rule
5(b) upon each party who is not in default
for failure to appear, and shall make note in
t he docket of the service. Any party may in
addition service a notice of such entry in
the manner provided in Rule 5(b) for the
service of papers. Lack of notice of the
entry by the clerk does not affect the tine
to appeal or relieve or authorize the court
to relieve a party for failure to appeal
within the tinme all owed, except as permtted
in Rule 4(a) of the Federal Rules of
Appel | ate Procedure. |d.

'Fed. R Civ. P. 77(d), Advisory Comittee Notes, 1991
Amendnent .

8Fed. R App. P. 4(a)(6), Advisory Commttee Notes, 1991
Amendnent .



may not rely on the clerk to send themnotice and absence of notice
is no excuse for not filing a tinely notice of appeal.”® And, to
the extent the 1991 anmendnents force us to relax our strict, no-
excuse stance, these anendnents would only provide a potenti al
reprieve for untinely appeals for up to 180 days after entry of
j udgnent .

Hodge argues, nonetheless, that her case presents “unique
ci rcunstances” that nmerit the court’s relief for time in which to
file a notice of appeal. W have recognized that “[t]he unique
ci rcunst ances renedy applies where counsel fails to file a notice
of appeal within the prescribed tine based on its good faith
reliance on a mstaken assurance or statenent of the district
court.”! Thus, we have concluded that “the rul e applies only where
the district court nakes an ‘affirmative representation’ or
‘specific assurance’ that a party’s notice of appeal was proper.”
Hodge relies on, and urges use to adopt the reasoning of, Hollins

v. Departnent of Corrections, a recent decision by another

circuit. In Hollins, the Eleventh Crcuit held that a district
court’s failure to enter a final order on its electronic docket
sheet, in conjunction with court encouragenent to rely on this

system was enough to establish the aggrieved litigant’s reasonable

°Prudenti al -Bache Sec., Inc., 966 F.2d at 985 (citing WIson
v. Atwood Goup, 725 F.2d 255, 258 (5th G r. 1984) (en banc).

1d. (citation and internal quotation marks omtted).
1] d.
12191 F.3d 1324 (11th Cir. 1999).
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reliance on the specific assurance of the court that a final order
had not been issued.®®

To resol ve the case before us, however, we need not attenpt to
divine the outer bounds of the type of conduct that anpbunts to an
affirmative representation or specific assurance in this circuit,
because in this case, there was no word, witten or oral, fromthe
district court, on which Hodge could have relied. And, unlike
Hollins, there is no evidence before us that the Southern D strict
of Texas had a policy that could have lulled Hodge into inaction.
Nei t her was Hodge's reliance on the court’s silence reasonabl e,
because, as we have indicated, absence of notice is no excuse for
failure tinely to appeal

Ot her facts surrounding Hodge’'s Rule 4(a)(6) notion further
convince us that these circunstances are not so extrenme as to
warrant our granting relief. Al though Hodge's Rule 60(b) notion
was filed by Wllie with his nanme on the pl eading, he nonethel ess
waited 242 days even to contact the court in reference to this
case; and, when he did so, he only requested an oral hearing. It
was not until alnost two years after he had submtted his |ast
brief on the Rule 60(b) notion that WIllie actually requested a
status update on the case. Even if we assune arquendo that the
district court mstakenly failed to record WIlie's nanme and
address as the new attorney in charge, he is not conpletely
relieved of all responsibility for his case. |ndeed, by nmaking 180

days fromentry of judgnent the outer limt for filing a notion to

Bl d. at 1328.



reopen the tine in which to appeal, Rule 4(a)(6) sends a nessage
that the lawer has the mniml duty to check on the status of a
pendi ng case at | east once within six nonths of subm ssion of the
briefs. Thus, waiting al nost three-quarters of a year to check
in on a case is sinply not reasonabl e behavi or.

W are satisfied that the district court did not abuse its
di scretion in denying Hodge's Rule 4(a)(6) notion.
AFFI RVED.

14See Lathamv. Wells Fargo Bank, 987 F.2d 1199, 1201 (5th
Cr. 1993) (finding “the notion that parties have a duty to
inquire periodically into the status of their litigation”
inplicit in Rule 77(d)’s requirenent of tinely appeal regardl ess
of whether notice of judgnent entry was received).
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