IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20822
Summary Cal endar

JAVES McARTHUR,
Pl ai ntiff-Appellant,
vVer sus
CROM CORK & SEAL,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(H 00- CV-4451)
Decenber 4, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Janes MArthur appeals the district court’s denial of his
motion to reconsider its grant of sunmary judgnent to the
defendant. Appellant asserts that the district court abused its
discretion in not granting his notion to reconsider. W agree and
reverse the summary judgnent award.

Defendant filed a notion for summary judgnent several nonths

before the deadline for conpleting discovery. Prior to the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



deadline for filing a response, the plaintiff filed a “Mtion to
Modi fy and Extend the Docket Control Order [90 days].” The
plaintiff did not respond to the summary judgnent notion. Rather,
in the notion to nodify the docket control order, plaintiff
requested that the response to sunmary judgnent be “abated.” This
request was made three tines in a three-page notion, including once
as a separately nunbered paragraph (nunber 3 of 5). Specifically,
pl ainti ff suggested “any new docket control order nove the summary
judgnent respond [sic] after the close of discovery in order that
the Court be provided a full response....” The district court
granted this notion and entered an Anended Docket Control Order.

In granting the notion, the district court did not
specifically rule on the portion of the notion asking that the
response be “abated,” specifically until the discovery deadline.
In the anended control order, the discover deadli ne was pushed back
as requested, but no nention of the response deadline was nade.
Under the applicable rules, the deadline for a response had al ready
passed when the court entered its order unless the court had
nodi fi ed the deadline by granting the notion.

The plaintiff and defendant both continued to conduct
di scovery. On May 20, 2002, four days before the conpletion of
di scovery deadline, the district court granted the defendant’s
summary judgnent notion. The court stated that “although the
nmotion was filed on Novenber 13, 2001, plaintiff, Janes MArt hur,
has not responded to it.” Eight days later plaintiff filed the
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nmotion at issue, entitled “Plaintiff’s, Janmes McArthur, Rule 59(E)
Motion for Reconsideration (Motion to Alter or Amend Judgnent).”
In setting out his reasons in support of the notion, the plaintiff
stated that he had filed a notion “requesting abatenent of the
summary judgnent response” and that this notion had been granted.
Plaintiff also noted that he was unsure when the response was due,
but wor ked under the assunption that it was due at the end of the
di scovery period as he had requested in the noti on that was granted
by the district court. The district court denied the notion to
reconsi der, stating only that “Because plaintiff has not stated any
legitimate reason for his failure to respond to Defendant’s Mtion
for Summary Judgnent, the notion is DEN ED.”

We review a district court’s refusal to grant a notion under
either Rule 59(e) or Rule 60(b) of the Federal Rules of GCvil
Procedure for abuse of discretion.! Although the plaintiff’s notion
was | abeled as a Rule 59(e) notion, this court has held:

Nonet hel ess, we have oft stated that “[t] herelief sought,

that to be granted, or within the power of the Court to

grant, should be determ ned by substance, not a |abel.”

Accordingly, we may treat this pleading as either a Rule

59(e) notionto alter or anend t he judgnent or a Rul e 60(b)
notion for relief fromthe judgnent.?

! Edward H. Bohlin Co., Inc. v. Banning Co., Inc., 6 F.3d 350,
353 (5th Cr. 1993).

2 Edwards v. City of Houston, 78 F.3d 983, 995 (5th Cir.
1996) (citations omtted).



Typically, when the notion was fil ed determ nes under which rul e the
notion falls.® However, the substance of the present notionis nore
appropriate for a Rule 60(b) notion.

Here, the district court abused its discretion. Avery simlar
case was presentedtothis court inBohlin.* Simlar tothe appel |l ant
here, the appellant inBohlinfailedtofile an answer toa notionto
di sm ss. The appel l ant cl ai ned that it had understood a court order
whi ch al | owed 60 days for discovery on an unrel ated application for
atenporary restraining order to suspend | ocal rul es which required
a response to the notion to dismss within 20 days.® The district
court rejected this argunent i n denying a notion for reconsideration
filed by the appellant, and this court upheld the district court’s
denial .® This court exam ned the notion to reconsider as both a Rul e
59(e) and Rule 60(b) notion. In upholding the district court’s
denial of the notion to reconsider, this court found that the
district court never “explicitly nor inplicitly suspended t he | ocal

rul es governing the timng of responses to notions. Neither didthe

3 Lavespere v. Ni agara Mach. & Tool Works, Inc., 910 F. 2d 167,
173 (5th Cr. 1990)(noting that a notion filed within 10 days of the
final judgnment is considered a Rule 59(e) notion, and those after
t hat nust be considered Rule 60 notions).

4 6 F.3d 350.
°>ld. at 352-53.

6 1d. at 352.



court explicitlyor inplicitlyrulethat it woul d del ay consi derati on
of the subject nmotion for sixty days.”’

Unlike the appellant in Bohlin, in the present case the
appel I ant has nade a persuasi ve argunent that the district court did
in fact nodify the due date for the response to the notion for
summary | udgnent. Appellant’s Mtion to Mdify and Extend the
Docket Control Order clearly requested an “abatenent” of t he deadl i ne
for filing a response to the summary judgnment notion, specifically
until after the deadline for conpletion of discovery. This notion
was granted, and a new docket control order was entered. Although
the court’s neworder did not specifically nention anewdeadline for
the response to the summary judgnent notion, it did set a new
deadl ine for conpleting discovery, and surely there was no need to
continue di scovery if the record had cl osed for summary judgnent. In
t hese circunstances, granting the notionin full w thout nention of
the three separate requests that the deadline for the response be
extended, the district court at least inplicitly extended the
deadl ine for the response.

This is the kind of m stake and excusabl e neglect that Rule
60(b) was neant to correct.® W therefore conclude that the district

court abused its discretion in not granting appellant’s notion to

" 1d. at 355.

8 See Rogers v. Hartford Life and Acc. Ins. Co., 167 F.3d 933,
938-39 (5th Cr. 1999).



reconsider. The grant of summary judgnent is reversed and the case
is remanded for further proceedings, including the filing of any
response to the notion for summary judgnent.

REVERSED and REMANDED.



