IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20817
Conf er ence Cal endar

JAMES MOSLEY,
Pl ai ntiff-Appellant,
vVer sus

KATTY ANTO NE
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 02-CV-1416

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Janes Mbsl ey, Texas prisoner #1023626, appeals the di sm ssal
of his 42 U S. C § 1983 conplaint for failure to state a claim
pursuant to 28 U.S.C. 8 1915A. In his conplaint, he alleged that
Katty Antoine used racial slurs and epithets, in violation of his
right to be free fromcruel and unusual puni shnent.

We decline to consider Mosley’'s untinely argunent that the
district court judge should have recused hinself. See day

v. Allen, 242 F. 3d 679, 681 (5th Gr. 2001); United States

v. Sanford, 157 F.3d 987, 988-89 (5th G r. 1998).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Mosl ey’s claimthat the district court erred in failing to
give himnotice of the court’s intention to dismss his conplaint
and erred in failing to give himan opportunity to anend his
conplaint is also without nerit. Mosley has not alleged an
arguabl e constitutional claimnor has he asserted any further

facts that woul d have sustained an arguable claim See G aves v.

Hanpton, 1 F.3d 315, 319-20 (5th Cr. 1994).

Finally, Msley' s allegations of racial slurs and derogatory
epithets do not state a cognizable civil rights claim Bender v.
Brum ey, 1 F.3d 271, 274 n.4 (5th Gr. 1993). Mosley has all eged
only a de mnims physical injury, which is not sufficient to

sustain an Ei ghth Amendnent clai munder 42 U S.C. 8§ 1997e(e).

Siglar v. Hi ghtower, 112 F.3d 191, 193 (5th Cr. 1997).
Because Mosley’s appeal is without arguable nerit and is

frivolous, it is D SM SSED. See Howard v. King, 707 F.2d 215,

219-20 (5th Gr. 1983); 5TH QR R 42.2. The dismssal of this
appeal and the district court’s dismssal of Misley' s conplaint
both count as a “strike” for purposes of 28 U S.C. § 1915(q).

See Adepegba v. Hammons, 103 F.3d 383, 385-87 (5th Gr. 1996).

Mosl ey is CAUTIONED that if he accumul ates another “strike” under
28 U.S.C. 8 1915(g), he wll not be able to proceed in forma
pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

8§ 1915(9).

APPEAL DI SM SSED;, THREE- STRI KES WARNI NG | SSUED



