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UNI TED STATES OF AMERI CA,
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vVer sus
Rl CARDO RI QJAS, al so known as Ricardo R oj as- Sandoval ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95-CR-142-2

Bef ore JONES, DUHE, and CLEMENT, CGircuit Judges.
PER CURI AM !

Ricardo Riojas (R ojas) pleaded guilty to conspiring to
| aunder noney in violation of 18 U. S.C. 88 1956(g) and (h) and
engaging in a continuing crimnal enterprise in violation of 21
US C 8§ 848 and was sentenced to a total term of Ilife
i nprisonment. He appeals the district court’s denial of his notion
to withdraw his guilty plea. He asserts that his plea was not

knowi ng or voluntary because it was based upon his forner counsel’s

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



erroneous advice that he was entering a plea that would result in
a 20-year prison term not |ife inprisonnent, and that the
Governnent was obligated to file a notion pursuant to U S S G
8 5K1.1 in exchange for his conplete and truthful debriefing.

Ri ojas received all the information to which he was entitled
under due process regarding his possible sentences, and any
erroneous advi ce of counsel to the contrary cannot render his plea

involuntary. See United States v. Brewster, 137 F. 3d 853, 858 (5th

Cir. 1998); United States v. Badger, 925 F.2d 101, 104 (5th Cr

1991). Moreover, Riojas does not rebut the Governnent’s assertion
that it did not file a notion for a downward departure on his
sentence under U.S.S.G 8§ 5K1.1 because he was not truthful during
hi s debriefings. The Governnent had the right to exercise conplete

di scretion whether to file such a notion. See United States V.

Garcia-Bonilla, 11 F.3d 45, 47 (5th Gr. 1993).

In addition, for the first tinme on appeal, Ri ojas alleges that
t he Governnent negotiated his plea in bad faith by representing
that it would file a notion for downward departure of R ojas’s
sentence pursuant to U.S.S.G 8§ 5K1.1, when it did not intend to do
so. However, where, as here, the Governnent retains its discretion
tofile anotion under U . S.S.G § 5K1.1, absent an unconstituti onal
notive, its decision not to file such a notion is not a breach of
the plea agreenent. See id. Ri ojas does not allege any
unconsti tutional notive on the part of the Governnent.
Consequently, Riojas has not shown plain error with respect to his
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claimthat the Governnent breached his pl ea agreenment by not filing

a notion under U S.S.G § 5K1.1. See United States v. Reeves, 255

F.3d 208, 210 (5th Gr. 2001).

Therefore, Riojas has not shown a “fair and just reason” why
he should be allowed to wthdraw his plea. FeEb. R CRM P. 32(e)
(2002).2 Under the totality of the circunstances, the district
court did not abuse its discretion in denying R ojas’s notion to

wthdraw his guilty plea. See Brewster, 137 F.3d at 857-58.

Accordingly, the judgnent of the district court is AFFI RVED.

2 Fep. R CRM P. 32(e) was anended effective Decenber 1
2002, and noved to FeED. R CrRM P. 11(d). However, because the
district court accepted R ojas’s plea and pl ea agreenent before
Ri oj as noved to withdraw his plea, the new and ol d versions of
the rule do not differ substantively as applied to this case.
See FED. R CRIM P. 32(e) (1994), Fep. R CRM P. 11(d)(2)(B)
(2002).



