IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20728
Summary Cal endar

DAVID S. SEFTON,
Pl ai ntiff-Appellant,
vVer sus
MATHEW KRYSTOF, | ndividually doing business as Wrld Wde
Ekgg$2;?l; Rl CHARD KRYSTOF; JAMES MCCREARY; NANNETTE N COLE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99-CV-2753

* January 13, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Plaintiff-Appellant David Sefton appeals the dism ssal of his
suit for lack of jurisdiction under FeED. R QGv. P. 12(b)(1).
Magi strate judges are enpowered to dism ss conplaints under that
rule, but this power is severely circunscribed “when the basis of

jurisdictionis also an elenent inthe plaintiff’s federal cause of

action. WIlIlianmson v. Tucker, 645 F.2d 404, 415 (5th Cr. 1981)

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



(quoting Bell v. Hood, 327 U S. 678, 685 (1946)). The question

whet her Sefton registered the photographs at issue prior to
initiating his suit for copyright infringenment is central to both
jurisdiction and the viability of his federal copyright claim See

Geoscan, Inc. of Tx. v. Geotrace Techs., Inc., 226 F.3d 387, 393

(5th CGr. 2000). Wen that is the case, jurisdiction exists and
the challenge to jurisdiction should be treated as a direct attack
on the nmerits of the plaintiff’s case. Bell, 327 U S. at 682

Sefton’s copyright clains against the defendants fall squarely
wthin the rule of Bell; as such, jurisdiction should have been
addressed on the nerits under FeED. R Qv. P. 12(b)(6) (for failure
to state a claim or FeED. R Cv. P. 56 (sunmary judgnent). See
WIllianson, 645 F. 2d at 415-16. The dism ssal w thout prejudice
under FED. R Qv. P. 12(b)(1) is vacated and the case renmanded for
further consideration consistent with this analysis.

VACATED and REMANDED.



