United States Court of Appeals
Fifth Circuit

FILED

| N THE UNI TED STATES COURT OF APPEALS April 22, 2003
FOR THE FIFTH CIRCU T

Charles R. Fulbruge llI
Clerk

No. 02-20651
Summary Cal endar

EM LI O SANCHEZ DURAN
Plaintiff - Appellant
V.
SHERI FF OF HARRI S COUNTY JAIL; D DEBAKER,
Deputy, Individually and in his Oficial
Capacity; HERMAN HOFFSCHNEI DER, Deputy,
Individually and in his Oficial Capacity,

Def endants - Appell ees

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 00- CV-249

Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
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Em|lio Sanchez Duran, federal prisoner # 83360-079, appeals
the summary-judgnent dismssal of his 42 U S.C. §8 1983 action
agai nst Harris County, Texas, Sheriff’s Deputies Hoffschneider
and DeBaker in their individual capacities.

As an initial matter, although the court noted that Duran

had not exhausted his adm nistrative renedies, it declined to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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dism ss on that basis because it was uncl ear whether
adm nistrative renedies remain avail abl e and because the
defendants did not raise the issue of exhaustion. Under 42
US C 8§ 1997e (West Supp. 1998),
No action shall be brought with respect to
prison conditions under section 1983 of this
title, or any other Federal law, by a
prisoner confined in any jail, prison, or
ot her correctional facility until such
admnistrative renedies as are avail able are
exhaust ed.
"[ T] he exhaustion requirenent applies to all inmate suits about
prison |ife, whether they involve general circunstances or

particul ar epi sodes, and whet her they all ege excessive force or

sone other wong." Porter v. Nussle, 534 U S. 517, 532 (2002).

Duran was therefore required to exhaust his admnistrative

remedi es because exhaustion is mandatory. See Booth v. Churner,

532 U. S 731, 739 (2001); difford v. G bbs, 298 F.3d 328, 332

(5th Gr. 2002). On remand, the district court should reconsider
t he exhaustion question under 42 U S.C. § 1997e(a) and determ ne
what adm nistrative renedies were available to Duran foll ow ng
t he incident and whet her he exhausted those renmedi es before
filing suit, or whether the defendants wai ved conpliance with the
exhaustion requirenent by failing to raise it.

Duran argues that the district court erred in granting
summary judgnent to Deputies Hof fschnei der and DeBaker in their
i ndi vidual capacities. The district court found that the extent

of Duran’s injury, or at |east the |lack of any physical signs of
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injury, did not “support a finding that Duran was savagely
assaul ted in the manner he describes” and did not establish a
genui ne i ssue of whether he suffered a cognizable injury. An
eval uation of the evidence in the |ight nost favorable to Duran
does not support this finding and the district court

i nperm ssi bly wei ghed the evidence in nmaking its determ nation.

See Union Pac. Res. G oup, Inc. v. Rhone-Poulenc, Inc., 247 F.3d

574, 584 (5th Cr. 2001); Little v. Liquid Air Corp., 37 F.3d

1069, 1075 (5th Gr. 1994) (en banc).

There are genuine issues of material fact with regard to
whet her Hof f schnei der used force that was excessive, whether
DeBaker observed an unconstitutional assault and failed to
intervene to stop it, and whether Duran suffered a cogni zabl e

injury. See WIllians v. Braner, 180 F.3d 699, 703, clarified,

186 F.3d 633, 634 (5th Gr. 1999); Hale v. Townley, 45 F. 3d 914,

919 (5th Gr. 1995); Hudson v. MMIllian, 962 F.2d 522, 523

(5th Gr. 1992). Accordingly, the sunmary judgnment in favor of
t hose defendants in their individual capacities is VACATED and
this case is REMANDED for further proceedings.

Duran nmakes no argunent that the district court erred in
granting summary judgnent to Hof fschnei der and DeBaker in their
official capacities or in dismssing the clains against the
Sheriff. This part of the judgnent is AFFI RVED

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



