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PER CURI AM !
This court affirnmed Anthony Robinson’s conviction and

sentence. United States v. Ingram 96 Fed. Appx. 946 (2004). The

Suprene Court vacated and remanded for further considerationin the

light of United States v. Booker, 125 S.C. 738 (2005). Robinson

V. United States, 125 S. C. 1093 (2005). We requested and

recei ved supplenental letter briefs addressing the inpact of

Booker .

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Robi nson was convi ct ed of marijuana of fenses and conspiracy to
| aunder noney. His sentence was enhanced based on the quantity of
drugs involved in the offenses, his l|eadership role in the
conspi racy, and obstruction of justice.

Robi nson filed witten objections to the PSR, contending that
hi s base offense | evel had been based on drug anounts that had not
been proven beyond a reasonabl e doubt. He al so objected to the
enhancenents for his |eadership role and for obstruction of
justice, on the ground that there was insufficient evidence to
support those enhancenents. In addition, he objected that the
statutes of conviction, 21 U.S.C. 8§ 841(b)(1)(A) and (b)(1)(B), are

unconstitutional as a result of Apprendi v. New Jersey, 530 U.S.

466 (2000).

At the sentencing hearing, Robinson’s counsel stated, in
response to the court’s coment about consideration of evidence as
to an acquitted count:

| want to be clear for the record, Your Honor.
| think we stated this in our brief. | expect
that the Suprenme Court, given certain things
that were said in sonme of the various Apprendi
opi ni ons, may change that. | want to be clear
that we're asking for it to apply reasonable
doubt standard with respect to any quantity
i ssues. | know what the law in the Fifth
Circuit isright now W are hoping that wll
change at sone point.

Robi nson’ s counsel al so objected to the enhancenents for | eadership
role and obstruction of justice, and argued that the Gover nnent had

the burden of proving the applicability of those enhancenents



beyond a reasonabl e doubt rather than by a preponderance of the
evi dence.

The district court found that the enhancenents for | eadership
role and obstruction of justice applied, but |owered the drug
quantity determ ned by the PSR Pursuant to Robinson’s request,
the district court found that Robinson’s | eadership role had been
establ i shed beyond a reasonable doubt. The district court
determ ned the guideline inprisonnent range to be 235 to 293
nmont hs, and sentenced Robi nson to 235 nonths in prison, commenting
that “I do think this is a very stiff range.”

In his supplenental brief, Robinson argues that the district
court erred when it applied the Sentenci ng Gui deli nes as nandat ory
rather than advisory and sentenced Robi nson above the sentencing
range supported by the jury verdict and Robinson’s crimnal
hi st ory. He contends that he properly preserved this issue by
challenging the sufficiency of the evidence supporting the
enhancenents, and by arguing that the enhancenents had to be proved
beyond a reasonable doubt. Robi nson also contends that the
district court plainly erred by failing to consider the factors set
forth in 18 U S.C. 8§ 3553(a).

The Governnent counters that Robinson’s objections in the
district court are insufficient to preserve a Booker claim because
al t hough Robi nson objected that the statutes of conviction are
unconstitutional after Apprendi because drug type and quantity are
el emrents of the offense, he did not object that the GQuidelines are
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unconstitutional wunder Apprendi’s reasoning or that the Sixth
Amendnent and/or Apprendi require that enhancenents for drug
quantity, |l eadership role, and obstruction of justice be proved to
ajury. Furthernore, the Governnent asserts that although Robi nson
objected to the standard of proof at sentencing regarding drug
quantity and the | eadership rol e enhancenent, he wanted the court
-- not the jury -- to determ ne those i ncreases beyond a reasonabl e
doubt rather than by a preponderance of the evidence.

To preserve Booker error, a defendant need not nention the

Si xth Anmendnent, Apprendi, or Blakely v. Washi ngton, 542 U S. 296

(2004) . However, the defendant nust “adequately apprise[] the

court that he was raising a constitutional error.” United States

v. dis, 429 F.3d 540, 544 (5th Cr. 2005). The argunent nust be
couched in ternms that the facts used to enhance the sentence were
not proved to a jury beyond a reasonable doubt. Under our
precedent, Robinson’s objections, although |ess than pellucid,

adequately apprised the district court that he was raising a

constitutional error under Apprendi. See United States v. Akpan,

407 F. 3d 360, 376, 377 (5th Gr. 2005) (objection to cal cul ati on of
range of financial |oss on ground that figure had not been proven
at trial, and objection that district court should confine its
determ nation of |loss to anbunt alleged in indictnent “adequately
apprised the district court that [defendant] was raising a Sixth
Amendnent objection to the | oss cal cul ati on because t he gover nnment
did not prove to the jury beyond a reasonabl e doubt that the | oss
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was between five to ten million dollars”); see also United States

v. Ais, 429 F.3d 540, 544 (5th Cr. 2005) (defendant preserved
Booker error when objecting to district court’s |oss cal cul ati on by
alerting “the court to cases that acknow edged the potential for a
constitutional violation when sentencing facts are not found by at

| east clear and convincing evidence”); United States v. Pineiro,

410 F. 3d 282, 283-85 (5th Gr. 2005) (defendant’s Apprendi-based
objection to PSR s drug-quantity calculations was sufficient to
preserve his Booker clain.

When, as here, a defendant preserves Booker error, “we wll
ordinarily vacate the sentence and remand, unless we can say the
error is harm ess under Rule 52(a) of the Federal Rules of Crim nal

Procedure.” United States v. Mares, 402 F.3d 511, 520 n.9 (5th

Cr.), cert. denied, 126 S.Ct. 43 (2005). The Governnent bears the

“burden of denonstrating that the error was harnless by
denonstrating beyond a reasonable doubt that the federa
constitutional error of which [Robinson] <conplains did not

contribute to the sentence that he received.” United States v.

Pennel |, 407 F.3d 360, 377 (5th Cr. 2005). The Governnent argues
that any error is harmess, because the sentence that Robinson
received is reasonable. The Government has not nmet its burden of
proof -- it has not pointed to any evidence in the record or
statenents by the district court that would prove beyond a
reasonabl e doubt that the district court would have inposed the
sane sentence had it acted under an advisory Cuidelines regine.

5



For the foregoing reasons, we VACATE Robi nson’s sentence and
REMAND t he case to the district court for resentencing.

VACATED and REMANDED.



