IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20477

Summary Cal endar

LYNETTE BRADFORD
Plaintiff - Appellant
V.
CEl SSEL BARKER & LYMAN | NC; STEVE ARNOLD

Def endants - Appel |l ees

Appeal fromthe United States District Court
for Southern District of Texas
H 00- CV- 4055

January 22, 2003
Bef ore KING Chief Judge, and WENER and CLEMENT, G rcuit Judges.
PER CURI AM *

This appeal requires us to review whether the district court
erred in granting summary judgnent in favor of the defendants on
the plaintiff’s Title VII retaliation claimand in declining to
exerci se supplenental jurisdiction over the plaintiff’'s state | aw

claimfor assault and battery. Upon review, we affirm

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.
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| . FACTS and PROCEDURAL HI STORY

Plaintiff Lynette Bradford worked as a | egal secretary for the
law firm of G essel, Barker & Lyman, Inc. (“GB&L”) from January
1995 until early April 1999. |In February 1999, Bradford applied
for a part-time position as a |l egal secretary with the law firm of
I reson & Wei zel. Ireson & Wei zel offered her the position on March
23, 1999. On this sane date, Bradford presented a resignation
letter to GB&L’'s office manager, Ci ndy Bucek, in which she stated
t hat :

Due to continuing heal th probl ens and by t he advi ce of ny
physi cian, it has been recomended that | cut down on ny
hours. Therefore, it is with great regret that | nust
resign ny full-tinme position at G essel, Barker & Lyman.
My |ast day wll be April 6, 1999.

| have enjoyed working here and hope the firmw Il keep
me in mnd for any contract positions or tenporary
assi gnnents that may ari se. Thank you for your attention
to this matter.

During a neeting between Bradford and Bucek regarding
Bradford’'s resignation, Bradford told Bucek that Steve Arnold, the
attorney Bradford had been assigned to work with since QOctober
1998, had been sexually harassing her for the past seven weeks.!?
In response, Bucek told Bradford that GB& would take imedi ate

action by noving her desk, investigating the matter by talking to

. Bradford admts that prior to this neeting, she had
never formally conpl ai ned about Arnold s all eged harassnent
toward her, nor had she talked to any official or sharehol der at
GB&L informally regarding the all eged harassnent.
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Arnol d, and having one of the firm s shareholders talk to Bradford
about the allegations.

After the neeting ended (late in the afternoon), Bucek
di scussed Bradford s allegations wwth Gregg Wi nberg, one of the
firms sharehol ders. Winberg was unable to reach Arnold on this
date (March 23, 1999) because Arnold had left for the day and was
al so unable to reach Arnold the next day because Arnold was out of
the office for a deposition.? \Winberg was, however, able to
di scuss the matter with Arnold on March 25, 1999. Although Arnold
denied the allegations, Winberg instructed him not to have any
further contact with Bradford. Winberg then |left a nessage for
Bradford, requesting that she neet with him Bradford apparently
attenpted unsuccessfully to contact Weinberg by tel ephone.

Frustrated that her workstation had not yet been noved and
enotional follow ng her discussions wth Bucek, Bradford noved her
own workstation to the opposite side of GB&L's fl oor. Br adf ord
then went to visit Bucek. She admts that she was crying and very
enpotional during at this tine. Bucek informed Bradford that
Wei nberg had di scussed the matter with Arnold and that Bucek woul d
find Weinberg and have him again contact Bradford. However, an
enotional Bradford returned to Bucek’s office [ess than one hour
later. Allegedly in response to Bradford’s enotional state, Bucek

told Bradford to “l eave now and the firmw oul d] pay [her] through

2 Bradford testified that she may have formally accepted
the job offer fromlreson & Weizel on this date, March 24, 1999.
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the end of [her] two-week notice.” Bradford left and was paid by
GB&L t hrough her resignation date, April 6, 1999 w t hout conpl ai nt.

On Novenber 20, 2000, Bradford filed this lawsuit, claimng
sexual harassment, retaliation and intentional infliction of
enot i onal di stress against GB&L, and claimng intentiona
infliction of enotional distress and assault and battery agai nst
Arnold, individually. The district court referred the case to a
magi strate judge, and on March 19, 2002, the district court adopted
t he nmenorandum and recommendati on of the magi strate judge granting
summary judgnent in favor of GB&L and Arnold on all clains except
Bradford’s assault and battery claimagainst Arnold. As to this
claim the court declined to exercise supplenental jurisdiction and
thus di sm ssed the claimw thout prejudice. On March 19, 2002, the
district court entered a final judgnent stating the sane.

Bradford appeals the district court’s judgnent only to the
extent it dismssed her Title VII retaliation claim against GB&L
and i nsofar as the district court declined to exercise suppl enent al
jurisdiction over her state law claimfor assault and battery.

1. STANDARD CF REVI EW
This court reviews a grant of sunmmary judgnent de novo,

appl ying the sane standards as the district court. Daniels v. Gty

of Arlington, 246 F.3d 500, 502 (5th Cr.), cert. denied, 122 S.

Ct. 347 (2001). Summary judgnent should be granted if there is no

genui ne issue of material fact for trial and the noving party is
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entitled to judgnent as a matter of [|aw FED. R Civ. P. 56(c).
However, when the non-noving party bears the burden of proof on a
claim the noving party nmay obtain sunmmary judgnent wthout
provi di ng evi dence that negates the non-noving party’'s claim See

Celotex Corp. v. Catrett, 477 U. S. 317, 322-25 (1986). Rather, the

nmovi ng party need only hi ghlight the absence of evidence i n support
of the non-noving party’s claim See id.

We reviewthe district court’s decisionto declineto exercise
suppl enental jurisdiction over Bradford s pendent state law claim

for an abuse of discretion. See Robertson v. Neuronedical Cr.

161 F.3d 292, 296 (5th Cr. 1998); Mdelland v. Gonwaldt, 155
F.3d 507, 519 (5th Gr. 1998).
L1l ANALYSI S OF THE DI STRI CT COURT’ S ORDER

A Retal i ation

Title VIl nmakes it an “unlawful enploynent practice for an
enpl oyer to discrimnate agai nst any of his enployees . . . because
[the enpl oyee] has opposed any practice nade an unl awf ul enpl oynent
practice” by the statute. 42 U.S.C. § 2000e-3(a) (2000). To prove

a prima facie case of retaliation under Title VII, Bradford is

required to present evidence that (1) she engaged in activity that
is protected under Title VII, (2) GB&L took adverse enploynent
action against her, and (3) a causal connection exists between the
protected activity and the adverse enpl oynent action taken agai nst

her. See Mato v. Bal dauf, 267 F.3d 444, 450 (5th Cr. 2001); Cain
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v. Blackwell, 246 F.3d 758, 761 (5th Cr. 2001). Here, neither

party disputes that Bradford engaged in protected activity by
conplaining to Bucek regarding Arnold’ s alleged acts of sexua
harassnment toward her. Instead, in the district court and on
appeal, GB&L contends that Bradford' s retaliation claim fails
because she cannot prove that GB&L took adverse enpl oynent action
agai nst her, and, even if she can prove this elenent, she cannot
denonstrate the necessary causal nexus between this adverse
enpl oynent action and her protected activity.

The district court agreed with GB&.. |In dism ssing Bradford’s
retaliation claim it held that “Plaintiff has not established a

prima facie case of retaliation because she has not suffered an

adver se enpl oynent action.” Specifically, it concluded that “[t] he
summary judgnment evidence fails to raise a fact issue that

Plaintiff was constructively discharged because there is no

evidence that she was subjected to such intolerable working
condi tions that woul d nake a reasonabl e enpl oyee feel conpelled to

resign.” (enphasis added).

On appeal (and in her objections to the magistrate judge’s
menor andum and recommendation to the district court), Bradford
argues that the district court erred in limting its analysis of
her retaliation claimto evidence of constructive di scharge when
“t he uncontroverted evi dence” denonstrates “that [she] was directly
termnated against her will and in violation of the controlling

| aw. She al so contends that, “to a |l esser extent,” the district

- Page 6-



court also erredinits finding that she did not raise a fact issue
regardi ng whet her she was constructively di scharged because there
was “sone evi dence of constructive discharge” as well. As Bradford
represented to the district court that her retaliation claimwas
rooted in both a constructive discharge theory and a direct
wrongful discharge theory, we address each theory in turn.
(1) Constructive D scharge

“To prove a constructive discharge, [Bradford] nust show t hat
a ‘reasonable person in [her] shoes would have felt conpelled to
resign.” . . . Moreover, to be actionable, [Bradford] nust
denonstrate a ‘ greater severity or pervasiveness of harassnent than

the mninmumrequired to prove a hostile work environnent claim

Wods v. Delta Beverage G oup, 274 F.3d 295, 301 (5th Cr. 2001)

(citations omtted); see also Faruki v. Parsons S.1.P., Inc., 123

F.3d 315, 319 (5th Cr. 1997). As stated, here the district court
held that Bradford did not raise a genuine fact issue regarding
whet her she was constructively discharged in retaliation for
engaging in protected activity because she did not prove that she
was subjected to intol erable working conditions.

Assum ng that Bradford could denonstrate the conditions at
CB&L rose to the level of severe intol erabl eness necessary to be
acti onabl e under a constructive di scharge theory, we find no causal
connection between this alleged constructive discharge and her

protected conduct. Bradford indisputably resigned (or felt
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conpelled to resign) before she conplained of being sexually
harassed by Arnol d. Because Bradford fails to causally connect the
al | eged adverse enpl oynent action to the protected activity inthis
case, she ~cannot maintain her retaliation claim under a

constructive discharge theory. See, e.qg., Zaffuto v. Gty of

Hammond, 308 F.3d 485, 492 (5th Gr. 2002) (holding that the
plaintiff officer failed to state a Title VII retaliation claim
where the record denonstrated that the suspension occurred before

the plaintiff engaged in protected activity); Soledad v. United

States Dep’'t of Treasury, 304 F.3d 500, 507 (5th Cr. 2002)

(affirmng the grant of summary judgnent on plaintiff’'s Title VI
retaliation claimwhere there was little evidence to show that the
def endant “took certain actions because of [plaintiff’s] protected

activity”); Casarez v. Burlington Northern/Santa Fe Co., 193 F. 3d

334, 338-39 (5th Gr. 1999) (affirmng summary judgnent in a
retaliation case because the enployer was not aware of the
plaintiff’s discrimnation conplaint when it nmade the enpl oynent
decision that the plaintiff clainmed was retaliatory).
(2) Direct D scharge

Bradford al so clains that GB&L directly discharged her forty-
eight hours after she engaged in protected activity. A direct
termnation constitutes an adverse enploynent action under our

circuit precedent. Mattern v. Eastnman Kodak Co., 104 F. 3d 702, 707

(5th Gr. 1997). However, here, the evidence does not denonstrate
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that GB&L directly discharged Bradford. Rather, the uncontested
evi dence denonstrates that Bradford unilaterally resigned and that
she never retracted this resignation.

Bradford’'s resignation letter clearly states that “by the
advi ce of [her] physician,” she was resigning “[d]ue to continuing
health problens” and the need to “cut down” on her hours. During
her enpl oy at GB&L, Bradford underwent several surgeries to renedy
heal th-rel ated probl ens. As a result, Bradford was required to
mss fifty-seven work days in 1997 and thirty-seven and one-half
work days in 1998. Bradford admts that at the tinme she was
all egedly directly discharged by Bucek, she had al ready accepted a
part-tine job with another law firmthat allowed her to work | ess
hours. She also admts that she never retracted her resignation
letter, nor did she tell GB&L that her physician had not, in fact,
advi sed her to resign froma full-tinme position. Thus, GB& would
have no reason to doubt that Bradford was, in fact, still
exercising her decisiontoresign froma full-tinme position at GB&L
(for a part-time position already offered to her by another |aw
firm due to health problens even after nmaki ng di scl osures to Bucek
regar di ng Arnol d.

In her letter, Bradford states that she had “enjoyed working
[at GB&L] and hope[d] the firmw ould] keep [her] in mnd for any
contract positions or tenporary assignnents that may arise.” That
both Bradford and Bucek understood that Bradford had sonmehow
retracted her resignation after maki ng al |l egati ons of harassnent to
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Bucek and that the firmthen directly discharged her forty-eight
hours later is further belied by Bradford’'s own deposition
testinony. Bradford' s own testinony reflects that after resigning
and conpl ai ning to Bucek, Bucek responded by stating that:

[ S] har ehol ders were goi ng to neet, she [ Bucek] woul d tal k
to them that she didn’'t see any problemw th nme worKki ng
there, you know, on a contract basis or tenporary
assignnents; that they would nove ne to sone other part
of the firm and that G egg Wei nberg wanted to talk to ne
and that he would be talking with ne that day.

Rec. at 213. This testinony clearly denonstrates that al
i nvol ved, including Bradford, gave full effect to Bradford's
resignation from her full tinme position. The only future

relationship (follow ng the conpletion of Bradford’ s | ast two-weeks
wth GB&L) envisioned was that of possible contract or tenporary
enpl oynent, as dictated by the resignation letter. That Bucek
responded to Bradford' s enptional state two days |ater by allow ng
her to sinply serve out the remai nder of her two-weeks with GB&L at
home on paid leave is not evidence of a direct discharge in
retaliation for protected conduct. Under her direct discharge
theory, Bradford s retaliation claimthus fails because she cannot
denonstrate that GB&L t ook adverse enpl oynent action agai nst her.

Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th Cr. 1997)

(di scussi ng adverse enpl oynent actions).
B. Suppl enental Juri sdiction
After granting summary judgnent in favor of GB&L and Arnol d on

all clains except Bradford’ s claimfor assault and battery agai nst
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Arnol d under state law, the district court declined to exercise
suppl enmental jurisdiction over this claim The claim was thus
di sm ssed, w thout prejudice. Bradford appeals this dism ssal

However, as the district court had “di sm ssed all clains over which
it ha[d] original jurisdiction,” we find no abuse of discretionin
the district court’s dismssal of Bradford s assault and battery

claimunder 28 U.S.C. 8 1367. See McCelland v. G onwal dt, 155 F. 3d

507, 519-20 (5th Cr. 1998) (“[When all federal clains are
dism ssed or otherwise elimnated froma case prior to trial, we
have stated that our ‘general rule is to decline to exercise
jurisdiction over the pendent state law clains.”) (citing Wng v.

Stripling, 881 F.2d 200, 204 (5th Gir. 1989)).3

| V. CONCLUSI ON
Upon review of the district court’s grant of summary judgnent

in favor of GB&L on Bradford’'s retaliation claimand its judgnent

3 Title 28 U.S.C. 8§ 1367 provides, in relevant part,
t hat :

(c) The district courts may decline to exercise suppl enental
jurisdiction over a claimunder subsection (a) if -
(1) the claimraises a novel or conplex issue of State |aw,
(2) the claimsubstantially predom nates over the claimor
clains over which the district court has origi nal
jurisdiction,
(3) the district court has dism ssed all clains over which
it has original jurisdiction, or
(4) in exceptional circunstances, there are other
conpel ling reasons for declining jurisdiction.
(5)
28 U. S.C. 8§ 1367© (2000).
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declining to exercise supplenental jurisdiction over Bradford' s

pendent state law claimfor assault and battery, we AFFIRM
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