IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20462
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RAFAEL CANMBRAY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 01- CR-904- 2)
* February 6, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Def endant - Appel | ant Rafael Canbray (" Canbray”) appeals the
sentence following his guilty plea conviction of possession of
marijuana with intent to distribute in violation of 21 US C 8§
841(a)(1l). He contends that the district court erred in assigning
three points pursuant to U S. S.G 8§ 3Al.2(b), “Oficial Victim”
Addi tionally, Canbray argues, for the first tinme on appeal, that

the provisions in 21 U S.C. 8 841(a) and (b) are unconstitutional

in light of Apprendi v. New Jersey, 530 U S. 466 (2000).

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



As the district court’s finding is plausible in light of the
record read as a whole, the court did not clearly err in finding
that Canbray’ s actions nerited a three point enhancenent pursuant

to US. S G 8§ 3AL.2(b), “Oficial Victim” See United States v.

Gllyard, 261 F.3d 506, 510 (5th Gr. 2001), cert. denied, 122 S.

Ct. 841 (2002); United States v. Dadi, 235 F.3d 945, 951 (5th Cr.
2000) . Canbray acknowl edges that his argunent pursuant to
Apprendi, Canbray acknow edges that it is foreclosed by United

States v. Slaughter, 238 F.3d 580, 582 (5th Cr. 2000), cert.

deni ed, 532 U. S. 1045 (2001), and that he nerely seeks to preserve
it for further review

AFF| RMED.



