IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20246
Summary Cal endar

RANGE WALDRUP, JR
Plaintiff - Appellant
V.
ROBERT QUADA, JR MARTHA BLACKBURN; EDNA LARPENTEUR; SYLVI A
g—lﬁﬁl—(l;é; Rl CHARD THALER;, TI MOTHY SI MVONS; CRAI G PRI CE; ROBERT

Def endants - Appell ees
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© August 19, 2002
Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
PER CURI AM *

Range Wal drup, Jr., TDCJ-|1D #548426, appeals the district
court’s dismssal of his 42 U S . C § 1983 conplaint as frivol ous.
VWal drup alleged that: 1) the warden conspired with a judge to
dismss a prior 42 U S.C. § 1983 conplaint; 2) he was retaliated

against for filing prior conplaints; 3) he was denied access to

|l egal materials and a requested copy of a disciplinary report;

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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4) mail roomworkers tanpered with his legal mail; 5) he was
denied recreation privileges; 6) prison officials did not act to
prevent a physical attack against him 7) he is being illegally
confined; and 8) he has been denied nedical treatnent.

Wal drup has not addressed his clainms of conspiracy and
deni al of recreation on appeal. |ssues not adequately argued in

the brief are deemed abandoned. See Yohey v. Collins, 985 F.2d

222, 224-25 (5th Gr. 1993).

To establish retaliation, a prisoner nmust show “(1) a
specific constitutional right, (2) the defendant’s intent to
retaliate against the prisoner for his or her exercise of that

right, (3) a retaliatory adverse act, and (4) causation.”

McDonald v. Steward, 132 F.3d 225, 231 (5th Gr. 1998). “The
i nmat e nust produce direct evidence of notivation or, the nore
probabl e scenario, ‘allege a chronology of events from which

retaliation may plausibly be inferred.”” Wods v. Smth, 60 F.3d

1161, 1166 (5th Gr. 1995)(citation omtted). WAldrup has failed
to allege direct evidence of notivation or facts from which
retaliation may be inferred.

To establish a violation of his right of access to the
courts, a prisoner nust allege that his position as a litigant

was prejudiced. See Walker v. Navarro County Jail, 4 F.3d 410,

413 (5th Gr. 1993). WAldrup has not shown that his position as
alitigant in a particular case was prejudiced by the actions of

the law | i brary supervisor.
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Interference with a prisoner’s legal nmail also nay violate
the constitutional right of access to the courts. Brewer v.
Wl kinson, 3 F.3d 816, 820 (5th G r. 1993). To state a claimof
interference with the mail, a plaintiff nust show actual injury.
See WAl ker, 4 F.3d at 413. WAldrup’'s letters were marked “return

to sender,” and officials admtted one letter was opened by
negli gence or m stake, while another was opened in VWAl drup’s
presence. He offers no evidence that other letters that were
al l egedly opened were opened in the prison mailroom At nost,
Wal drup has shown that any tanpering interfered with his
opportunity to retain a particular attorney, because he
acknow edged that he had contacted other attorneys.

VWal drup’s clains that various supervisors should have

transferred himto prevent a physical attack were raised in his

prior conplaint and were properly dism ssed. See WIlson v.

Lynaugh, 878 F.2d 846, 850 (5th Cr. 1989). His claimregarding
the confiscation of a gold chain is without nerit; when a
plaintiff alleges that he has been deprived of his property

W t hout due process of |aw by negligent or intentional actions of
a state officer that are “random and unauthorized,” a
postdeprivation tort cause of action in state law is sufficient

to satisfy due process. Parratt v. Taylor, 451 U S. 527, 541-44

(1981) (overruled in other part, Daniels v. Wllians, 474 U S.

327 (1986)); Hudson v. Palner, 468 U.S. 517, 533 (1984). Texas

has adequat e postdeprivation renedies for the confiscation of
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prisoner property, such as a tort action for conversion. See

Cathey v. QGuenther, 47 F.3d 162, 164 (5th G r. 1995)

WAl drup’ s assertions that he is being illegally confined and
that he was convicted by “planted” evidences are attacks on his
conviction and cannot be considered in a 42 U.S.C. § 1983

proceedi ng. See Johnson v. MElveen, 101 F.3d 423, 424 (5th Cr

1996). To the extent this claimseeks to recover noney damages

for illegal confinenent, it is inproper under Heck v. Hunphrey,

512 U. S. 477 (1994).
Negl i gence and nedi cal mal practice do not give rise to a
8§ 1983 cause of action, and an inmate’s di sagreenent with his

medi cal treatnent does not establish a constitutional violation.

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). Waldrup
di sagreenent with the decisions of prison nedical personnel is
insufficient to establish a constitutional violation. See
Var nado, 920 F.2d at 321.

The district court’s dismssal of WAldrup’s conpl aint as
frivolous counts as a strike for purposes of 28 U S. C. 8§ 1915(Q).

See Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996).

VWal drup is cautioned that if he accunul ates three strikes, he
wll no longer be allowed to proceed in forma pauperis in any
civil action or appeal filed while he is detained or incarcerated
inany facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

AFFI RVED; MOTI ONS DENI ED;  SANCTI ONS WARNI NG | SSUED.



